place

LDB

The Louis D. Brandeis Center

For Human Rights Under Law

Religious Accommodations in the Corporate Work-

The Louis D. Brandeis Center for Human Rights Under Law

In this fact sheet, we explain the law that governs
corporate employers’ obligations to accommodate
their employees’ religious commitments in the
workplace. This law protects Americans of every faith,
or no faith, from facing discrimination because of their
religious beliefs or practices or from being forced to
choose between their faith and their job. As we set
out below, both the Equal Employment Opportunity
Commission (“EEOC”) and the U.S. Supreme Court
have devoted increased attention to protecting
Americans'religious liberty in recent years. Careful
employers should note this and do the same.

What law protects employees' religious freedom?
The key federal law which protects employees is Title
VIl of the Civil Rights Act of 1964 (“Title VII"). Title VII
makes it unlawful for a private employer with at least
fifteen employees:

(1) to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any
individual with respect to his compensation, terms,
conditions, or privileges of employment, because of
such individual’s race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his employees

or applicants for employment in any way which
would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely
affect his status as an employee, because of such
individual’s race, color, religion, sex, or national
origin.!

Title VIl consequently prohibits private employers
from discriminating against employees based on their
religion, which is defined to include “all aspects of
religious observance and practice as

well as belief! 2 Title VIl requires employers to
accommodate an employee’s religious commitments
unless the employer can demonstrate that it would
cause “undue hardship on the conduct of the
employer’s business” to do so.3

The EEOC’s guidance on workplace religious
accommodations includes examples of such
accommodations to protect employees who follow
a variety of religious traditions. The EEOC updated its
guidance in January 2021, superseding the previous
version issued in 2008.4 The 2021 update covered
developments during a period when the EEOC heard
a surge of religious-discrimination claims® and, while
remaining largely consistent with the 2008 guidance,
made several modifications all of which provided
employees with additional protection for their religious
exercise, as discussed below.

In many parts of the country, federal protections are
supplemented by state or local laws governing private
employment, which may provide employees with
additional protections.® For instance, New York and
New Jersey state law, like federal law, each require
employers to grant reasonable accommodations for
religious exercise unless doing so would impose an
“undue” hardship on the employer’s business, but the
states impose a higher standard on an employer to
prove that a hardship is “undue””’ Private employers
should therefore consider the laws of the state in which
they do business and consult state counsel to ensure
that they are in compliance.

While Jews make up only about 2% of the U.S.
population, typically 8-10% of the religious
discrimination claims the EEOC receives in a year reflect
claims of anti-Semitic discrimination.8
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When does an employee begin to be protected by Title
vii?

Potential employees have a legal right not to be
discriminated against based on their religion from

the moment they apply for a job. Title VIl is violated

if a private employer “fail[s] or refuse[s] to hire”an
applicant because of that applicant’s religion (or race,
color, sex, or national origin), or to limit, segregate, or
classify applicants on the basis of religion or any other
protected characteristic.”

Accordingly, a private employer may not make an
applicant’s religious practice a factor in deciding
whether or not to hire them.'® An employer may
not use an applicant’s need for an exception from

a policy that applies to all employees as a basis for
the employer’s decision not to hire an applicant.'’
Applicants need not directly state they require a
religious accommodation to be protected. Their rights
are violated if an employer’s anticipation of their
need for an exception is a “motivating factor”in the
employer’s hiring decision.'?

What are employers required to accommodate?

Title VIl protects all aspects of religious observance,
practice, and belief.!3 Employers must accommodate
all sincerely held religious beliefs, as well as associated
observances and practices. A belief need not be an
essential part of the employee’s faith or be shared by all
members of the employee’s religion. It only has to be an
“honest conviction” of the individual employee.'* And
employers must treat all religions equally. They may
not grant an accommodation for an employee of one
faith while denying the same accommodation for an
employee of another faith.!?

The Louis D. Brandeis Center for Human Rights Under Law

Employers must make “reasonable” accommodations
for employees’ religion. This means that an employer
must attempt to eliminate any conflict between
religious obligations and work obligations. An
accommodation that does not eliminate a conflict
between work requirements and a religious belief

or practice is presumptively not reasonable unless it
would impose an undue hardship on the conduct of the
employer’s business for the employer to provide a full
accommodation.'®

How much burden must an employer assume to
accommodate an employee’s religion?

An employer must accommodate an employee’s religion
unless doing so would impose an “undue hardship

on the conduct of the employer’s business.”!” If full
accommodation would impose an undue hardship

on an employer, an employer must still provide an
accommodation “to the extent it can” without taking on
an “undue hardship on the conduct of the employer’s

business” 18

The Supreme Court has held that Title VIl requires

only that private employers assume minimal financial
burdens (de minimis) in their efforts to accommodate
their employees’ religious commitments. For instance,
switching an employee’s shifts would not create an
undue burden unless the company had to consistently
pay another employee overtime pay to cover the same
shift, or assign a supervisory employee for the work. Both
of these burdens have been characterized as “undue,”'?
while infrequent payment of overtime to one employee
to cover another employee’s religious observance has
been held not to be an undue hardship to an employer’s
business.20 [Tip: As discussed above, some states —

like New York — have more demanding standards. As
discussed below, this “de minimis” standard is being
challenged in pending litigation.]

If an employer provides an accommodation for a secular

purpose, it may not deny the same or a similar
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accommodation for a religious purpose. It is not
deemed burdensome for an employer who is making
one exception to a rule to make a second exception
from the same rule when the second employee is
requesting it on religious grounds.21

What are some common religious accommodations
Jewish employees need?

The most common religious accommodations

that private employers must make for their Jewish
employees are related to scheduling around holidays
and accommodating religious attire. Jewish employees
often request not to work on religious holidays such as
the High Holidays, Passover, and Shabbat. Religiously
observant Jewish women may request to wear long
sleeves and skirts. Observant Jewish men may request
to wear a beard or a yarmulke.

Private employers should understand the
accommodation the requesting employee needs

to practically remove the employee’s conflict.%? For
example, accommodating an employee’s need not to
work on some Sabbaths while requiring attendance on
other Sabbaths is an insufficient accommodation.?> A
satisfactory religious accommodation may require a full
day schedule change or only a change in the hours of
attendance on a religious hoIiday.24

Employers who can, without undue hardship on the
conduct of their business, change an employee’s
schedule to accommodate observance of Shabbat and
Jewish holidays must do s0.25 As the Orthodox Union
explains, on many such holidays, Jewish employees are
prohibited by religious rules from work; vehicular travel;
use of electronic devices; and other secular activities.
Observance of religious rules regarding Shabbat or
Jewish religious holidays may also require the employee
to have enough time to make necessary preparations
for the religious observance (including traveling home)
before the holiday begins. For instance, Shabbat and
Jewish holidays begin at sundown, so observant Jewish
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employees may sometimes need an accommodation
permitting them to leave early on Fridays or holiday
eves. California and New York law consequently
require an employer to accommodate an employee’s
observance of a Sabbath or holiday as well as
reasonable time necessary for travel prior and
subsequent to that observance.2®

An employer should initiate a shift change itself to
enable an employee to observe a religious holiday and
not rely on the employee to informally swap shifts.?’

If an employer knows that Jewish employees are likely
to request days off for the High Holidays, the employer
should not schedule compulsory attendance events
on these days. Any meeting, training, or other work
event that employees must attend to perform their job
properly should be rescheduled or also provided on
an alternate date.2® An employer should not schedule
activities after learning that a Jewish employee has
requested a holiday off and then assert that their
business suffers an undue hardship because of the
employee’s absence from those activities.2?

Private employers must accommodate religious
requests for exemptions from dress code policies
unless the employer can show that an accommodation
would cause an undue burden on the conduct of

the employer’s business, such as a safety hazard.3° If
the policy is merely aesthetic, the employer should
generally grant the accommodation. If the policy is
justified by health and safety, the accommodation may
be denied only if the employee’s required religious
clothing endangers someone else’s health or safety.3'
The most common dress code accommodations
requested by observant Jews usually do not endanger
anyone’s health or safety.

Some Jewish employees may ask for a religious
accommodation to allow them to grow a beard. If an
employer allows beards for any reason, it must also

allow its Jewish employees to wear beards at
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work for religious reasons.32 Similarly, a private
employer whose policy is to forbid hats at work must
ordinarily make an exception for a Jewish employee
who asks to be allowed to wear a skullcap (“yarmulke”).
In this situation, there is no clear economic burden on
the employer and there is no impact on other workers,
so this type of clothing-based accommodation has been
held to create no more than a de minimis burden.>3

Employees also should not be required to perform
duties that would violate their religion’s rules.34

This conflict may best be addressed by offering an
employee the option to switch to a different role. The
employee must earn a comparable wage in the new
role.35 If the transfer creates an undue burden on other
employees, however, the parties may need to find
another accommodation.36

For additional examples and information on
accommodating employee’s religious beliefs, review the
EEOC’s detailed Religious Accommodation guide.

How is the law developing?

The U.S. Supreme Court has taken a broad approach to
the protection of individual religious freedom in its past
few terms.3” In that time, several Supreme Court Justices
have expressed their view that courts should require
more of employers who claim that a particular religious
accommodation would impose an undue burden on
the conduct of their business. Requiring employers to
demonstrate more than a de minimis burden would
provide greater protections for employees’ religious
freedom rights.38 The Court has not recently heard a
case addressing employees'Title VIl religious rights, but
the trend towards enhanced protections for individual
religious freedom may also reach the corporate
workplace. A recently filed petition for Supreme Court
review requests that the TWA, Inc. v. Hardison de
minimis standard be overruled.3° Careful employers
should note the trend towards greater protection of
religious freedom.

Similarly, the 2021 EEOC Guidance increases its emphasis
on employees’ religious protections in several ways,
compared to the 2008 version. Among other things, the
new EEOC guidance is more explicit than its predecessor
in emphasizing that:

« not every hardship an accommodation may create
is “undue’, and sometimes an employer may be
obligated to bear some level of hardship to protect
employees’religious rights;

« employers may not simply assert an
accommodation would give rise to an undue
hardship, but must grant the accommodation unless
they can provide “evidence-based” reasons not to do
so;

- if an employer can show evidence-based reasons
that providing a full accommodation would create an
undue hardship for the conduct of its business, it is
still obliged to grant as much of an accommodation
as possible without taking on an undue hardship;

- employers’ adverse actions against employees (or
prospective employees) based on their anticipation of
the employee’s need for a religious accommodation
violate Title VII; and

« EEOC considers it a violation of Title VIl if an
employer denies an accommodation, even if the
employee continues to practice their religion as if it
had been granted and the employer takes no action
against them. It considers the denial itself a violation
without any other adverse action.

Like EEOC, the Office of Federal Contract Compliance
Programs 40 recently issued new guidance on religious
accommodations which enhances employees’
protections. The new language in OFCCP’s new
guidance even more strongly emphasized an employer’s
obligation to provide what EEOC termed an “evidence-
based”justification when that employer asserts an
accommodation would cause an undue hardship.
OFCCP concluded that generally “actual costs” are
necessary to demonstrate an undue hardship, and that
such a hardship “can only be demonstrated by specific,
concrete, clearly ascertainable impositions’, not

The Louis D. Brandeis Center for Human Rights Under Law
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“hypothetical or speculative costs and burdens” or
“anticipated” costs.

What should employers do?

It is important for private employers to respect

their employees’right to religious exercise and offer
reasonable accommodations to allow employees

to practice their faith. Employers should make a
sincere best effort to accommodate their employees’
religious needs. They should try to grant religious
accommodations, not deny them.

Employers should inform employees that they will
make reasonable religious accommodations; train staff
to recognize and process religious accommodation
requests; and evaluate requests fairly and equally
regardless of the faith tradition followed by the
requesting employee.41 Employers should also facilitate
the full inclusion of their employees of faith. For
instance, Gibson Dunn has recently set up a Sabbath-
observers’ employee resource group to help meet the
needs of and provide support for its observant Jewish
employees.

Employers must make concrete efforts to accommodate
their employees’religious beliefs in all but rare
circumstances.

To do so, they should

1) listen to their employees’ needs and understand
what an accommodation can accomplish;

2) prepare a reasonable accommodation plan that
actually meets the employee’s needs;

3) discuss the planned accommodation with the
employee;

4) adjust the proposed accommodation as needed;
and
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5) implement an accommodation that satisfies the
employee and does not overly burden the employer.

In sum, an employer should grant a requested religious
accommodation unless doing so would create an
undue hardship on the conduct of the employer’s
business. If it would, the employer should seek
alternatives that would protect the employee’s religion
while avoiding any undue hardship.

About the Brandeis Center

The Louis D. Brandeis Center, Inc., (LDB) is an
independent, nonprofit organization established

to advance the civil and human rights of the Jewish
people and promote justice for all. The Brandeis
Center conducts research, education, and advocacy
to combat the resurgence of anti-Semitism on college
and university campuses. It is not affiliated with the
Massachusetts University, the Kentucky law school,

or any of the other institutions that share the name
and honor the memory of the late U.S. Supreme Court
justice.

Contact Us

Web: www.brandeiscenter.com

Phone: 202-559-9296

E-mail: info@brandeiscenter.com

Address: 1717 Pennsylvania Ave NW, Suite 1025
Washington, D.C. 20005

Facebook: Louis D. Brandeis Center for Human
Rights Under Law

Twitter: @brandeiscenter
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