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GREENBERG DAUBER EPSTEIN & TUCKER, P.C.
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Newark, New Jersey 07102
edauber@greenbergdauber.com
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(973) 643-3700

Attorneys for Plaintiffs Avi Avraham Zinger and
American Quality Products Ltd.

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

AVI AVRAHAM ZINGER, and
AMERICAN QUALITY PRODUCTS
LTD.,,

Civil Case No.: 2:22-cv-01154-KM-JBC

Plaintiffs, | pecI ARATION OF AVI ZINGER IN

SUPPORT OF MOTION FOR

Ve PRELIMINARY INJUNCTIVE RELIEF

BEN & JERRY’S HOMEMADE, INC.,
UNILEVER UNITED STATES, INC. and
CONOPCO, INC,,

Defendants.

I, Avi Avraham Zinger (“Avi”), of full age, hereby declare as follows:

1. 1 am a Plaintiff in the present case and a citizen of Israel. | am the sole ultimate beneficial
owner of co-Plaintiff American Quality Products (“AQP”), through an intermediate holding
company. AQP is an Israeli corporation. | am the president of AQP. | submit this Declaration in
Support of Plaintiffs’ Motion for a Preliminary Injunction. | have personal knowledge of the facts

set forth herein.
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A. B&J licenses me to manufacture and sell its ice cream in Israel.

2. In 1984, | came to the United States to work and study, and learned about a fledgling ice
cream business in Vermont started by Ben Cohen (“Ben”) and Jerry Greenfield (“Jerry”), called
Ben & Jerry’s Homemade, Inc. (B&J). Ben & Jerry’s ice cream was relatively unknown at the
time and had no international market presence.

3. | tasted their ice cream and was impressed by the quality of the ice cream. There was then
no comparable quality ice cream product in Israel, and I believed “B&J” would find a receptive
market there.

4. Ben and Jerry agreed that | should manufacture and sell the B&J ice cream in Israel,
including in the areas acquired by Israel in 1967 (the “Areas,” a.k.a. the “disputed” or “occupied”
territories.)

5. | returned to Israel in 1987 and began building my ice cream business from scratch. |
travelled to Vermont to learn how the ingredients were sourced and how the ice cream was made.
| then identified a factory in Israel and arranged to rent it part-time. Over a year later, |1 opened
my first B&J’s “scoop shop” (ice cream parlor) in Tel Aviv. It became an instant success. Over
the years, | opened fifteen more.

6. Beginning in the early 1990’s, | expanded my business beyond the scoop shops and began
distributing Ben & Jerry’s ice cream to supermarkets, hotels, convenience stores, and restaurants
throughout Israel, including in the Areas.

7. The initial contract between B&J and AQP’s predecessor, The American Company for Ice
Cream Manufacturing (AIC), had a 10-year term lasting to 1998. (Exh. 1)

8. In 1998, B&J’s and AIC signed a new license agreement which contemplated expanding
my business to include Cyprus, Greece and Turkey, in addition to Israel (the “1998 Contract™)

(Exh. 2)



Case 2:22-cv-01154-KM-JBC Document 4-2 Filed 03/11/22 Page 3 of 182 PagelD: 162

9. In 1999, B&J acquired a 60% interest in AIC.
10. Eventually, AIC and I concentrated on manufacturing and distributing B&J products rather
than on retailing them through scoop shops.

B. B&J and Unilever merge in 2001 and agree to conditions imposed by Israeli
antitrust authorities.

11.In 2000, B&J agreed to merge with the Unilever Group then headed by Unilever N.V.
(excerpt of filing, attached as Exh. 3)

12. Merger negotiations were managed and coordinated primarily by Unilever USA on behalf
of the Unilever Group. Then, as now, Unilever was the world’s largest manufacturer of ice cream.
Not only did Unilever have a controlling interest in Strauss, the dominant ice cream company in
Israel, it also controlled many of the largest U.S. brands, include Popsicle, Klondike, Breyers,
Good Humor, and Magnum.

13. Unilever’s purchase of B&J raised antitrust issues in Israel because of Unilever’s
controlling interest in Strauss, the company with the largest share of the ice cream market in Israel,
and B&J’s direct competitor. The Israeli Competition Authority (“ICA”), the government agency
responsible for overseeing antitrust issues in Israel, agreed to the merger subject to B&J’s
relinquishing its 60% interest in AIC’s business, which it did in 2001, and to Unilever and B&J’s
agreeing to strict conditions ultimately set forth in a 2001 Consent Decree. (Exh. 4)

14. Consistent with the Consent Decree, the ICA required that B&J and | agree to terms
detailing how I would wind up the company in which B&J had a 60% interest (AIC) and convey
the license, inventory and all assets to a newly formed company, AQP.

15. The Consent Decree, among other things, prohibited Unilever and B&J from “narrow[ing]
the scope of the license” granted to AQP or “degrad[ing] the terms” of the license entered into

with AQP without first notifying and receiving the approval of the ICA. (Exh. 4).
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16. The Consent Decree further provided that full management separation had to be maintained
between Unilever and AQP, and that “Unilever and/or [B&J] shall have no involvement with
[AQP]’s decisions regarding conditions of contracting with retailers, the scope and timing of such
contracts and the opening of retail stores for the sale of ice cream, the locations thereof and prices
at which Ben & Jerry’s products will be sold in such stores.” (Exh. 4).

17. The consent decree prohibited B&J, Unilever, and Strauss from taking any action that
might “interfere with the activities of [AQP] in the field of frozen desserts generally and,
particularly, in the distribution and marketing of Ben & Jerry’s products.” (Exh 4) Unilever and

B&J agreed to the conditions and the merger went forward.

x|

19. At the time of the merger, Unilever agreed that B&J’s newly formed Board would retain
the right to “oversee” the “historical social mission of the Company,” defined as including: “a
commitment to purchase ‘fair trade’ products, ... to open scoop shops in ... partnership with non-
profit organizations, ... to use unbleached paper ... and ... to purchase, if commercially feasible,
a portion of its ingredients from not-for-profit suppliers and suppliers from economically

disadvantaged groups and to [assist] such suppliers.” See Exh. 3.
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C. Unilever, AQP and B&J sign the 2004 License Agreement.
20.  On January 10, 2004, B&J and AQP continued the relationship and signed the operative
License Agreement (the “Agreement” or the “LA”). Unilever NV, the parent company of Unilever
US, also signed the Agreement. (Exh. 6)
21.  The Agreement authorized AQP to manufacture, sell and distribute Ben & Jerry’s ice
cream products in the “Territory” defined, consistent with the earlier license agreements and the
2001 Outline of Terms, as “The State of Israel, including the ‘occupied territories’ under sole
Israeli control.” (Exh. 6)
22. The Agreement expressly granted AQP the right to distribute Ben & Jerry’s ice cream
products through supermarkets, grocery stores, convenience stores, contract food service accounts
and other food outlets. (1d. at 6 [L.A., Definitions, “Wholesale Distribution/Wholesale Distribution
Channel].)
23.  AQP became the sole and exclusive licensee of the B&J brand.
24.  Specifically, the Agreement gives AQP an “exclusive, non-transferable and personal
license” and the rights to offer, sell, and distribute Ben & Jerry’s ice cream, to subcontract the
manufacture of Ben & Jerry’s ice cream, to construct, open, own, and operate retail shops, to use
Ben & Jerry’s proprietary marks, and to promote the products in Israel including the Areas. The
Agreement requires AQP to “use best efforts to (1) maximize the sale of the Property Products in
the Territory and (2) promote the Wholesale Distribution thereof...” (Id. at [LA § 25.1]
25. AQP agreed to pay a 3 percent royalty of the “gross turnover,” in U.S. dollars, to B&J
during the renewal term. (Id. at [LA §§ 12.1, 12.4].)
26.  The parties agreed that AQP “shall comply, and shall use its best efforts to ensure that

it...comply with all applicable national or local laws and regulations in performing its duties
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hereunder and in any of its dealings with respect to the Products...” (Id. at [LA §15.20], emphasis
added].)

27. With respect to U.S. export control laws, the Agreement states: “[ AQP] agrees that it shall
not act or omit to act in any way that would violate any of the export control laws or regulations
of the U.S. and no party shall be required hereunder to act or omit to act in any way that it believes
in good faith would violate any such law or regulation.” (Id. at [LA 815.24].)

28.  The parties further agreed that it would be an immediate event of default—not subject to
any opportunity to cure—for AQP to take any “action or inaction... [that] results in the loss of the
right or forfeiture of the right, to do or transact business in the Territory.” (1d. at [LA 823.2.4].)

D. Plaintiffs expand their business in Israel, begin exporting B&J’s products,
and open a new factory.

29. Between 2000 and 2005, | closed most of my scoop shops and focused the business
primarily on manufacturing and distribution.

30. A surge in terrorist attacks in Israel, including suicide bombings that targeted locations
popular with young Israelis, made me concerned for the safety of my scoop shop employees and
patrons. I chose instead to make Ben & Jerry’s ice cream available throughout Israel and the Areas
by distributing to supermarkets and gas station mini-markets throughout the region. AQP also
became part of Unilever’s supply chain and began providing Ben & Jerry’s products manufactured
in Israel to Europe. Foreign export grew to become 40% of AQP’s business.

31. In 2010, pursuant to defendants’ direction and guidance, and at great personal risk, |
undertook substantial financial commitments to enable AQP to move to a new, larger factory in
Be’er Tuvia near Kiryat Malachi, in southern Israel, in order to meet Unilever’s anticipated supply-

chain demands.
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E. Plaintiffs Actively Promote Social Justice Causes
32. AQP and | have, over many years, initiated and supported projects that promote
coexistence between Israelis and Palestinians and provide educational and occupational
opportunities to disadvantaged communities, including Palestinians. | elected to use Fairtrade
Certified Ingredients, at significant additional cost to the business. Our social mission projects
include support for:
. The Middle East Entrepreneurs of Tomorrow (“MEET”), a program conducted
together with MIT to educate Israeli and Palestinian high-school students and teach them
computer sciences, entrepreneurship, and innovative leadership skills over a three-year
period.
. “Seeds of Peace” — an organization that promotes co-existence between Israeli and

Palestinian students.

The Global Learning and Observations to Benefit the Environment (“GLOBE”)
Program - a worldwide, hands-on, primary and secondary school-based science and
education program sponsored by the U.S. Government and NASA that works with

Palestinian and Israeli children.

Kids4Peace —a global movement of Jewish, Christian, and Muslim youth dedicated
to ending conflict and inspiring hope in divided societies around the world. Kids4Peace
operates five international summer camps and a six-year, year-round program for
Palestinian, Israeli and North American youth.

o Jordan River Village — an overnight camp and retreat center in the Middle East
where children living with serious illnesses of all ethnic and religious backgrounds

(including Jewish Israelis, Israeli Arabs, and Palestinians) participate together.
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. The Ethiopian National Project (“ENP”), an organization that assists Ethiopian
youth in Israel.

. “Fruits of Peace” —a project | initiated to strengthen economic cooperation between
Israelis and Palestinians by developing new Ben & Jerry’s ice cream flavors using
ingredients sourced from Palestinian farmers in the Areas. | worked with USAID, and non-
profit peace organizations to identify and connect with Palestinian farmers. | developed a
“Fruits of Peace” ice cream flavor (“Creamy Fig Ice Cream with Dates™) and had artists
design the packaging. Then, the Palestinian partners abruptly stopped communicating with
me, apparently due to BDS anti-normalization pressure. As a result, the “Fruits of Peace”
project shut down.

F. The Boycott, Divestment and Sanctions Movement (“BDS”) pressures B&J
to boycott Israel.

33. In or around 2011, B&J became a target of BDS, a movement that seeks to disrupt the
normalization of relations between Israelis and Palestinians and ultimately eliminate the State of
Israel.

34.  B&J began receiving letters from Vermonters for A Just Peace in Palestine (“VTIJP”), a
BDS group, demanding that B&J stop selling ice cream in Israel, based on allegations that B&J
was selling ice cream in “illegal Jewish-only settlements” in the Areas. VTJP failed to mention
that Ben & Jerry’s was also being sold in Palestinian cities, villages, and communities throughout
the Areas. Many Palestinians shop at the supermarkets and mini-markets to which AQP distributes
Ben & Jerry’s ice cream in the Areas.

35. AQP and | have never limited sales of Ben & Jerry’s ice cream to “Jewish-only
settlements.” Nor could we lawfully do so. Israel’s non-discrimination laws prohibit discrimination

in the furnishing of a product or public service on the basis of many categories including, race,
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religion, nationality, place of origin, gender, sexual orientation, age, and residence. Pursuant to
this law, an Israeli company like AQP may not refuse to provide its product to customers residing
in the Areas, regardless of their religion, ethnicity, national origin, gender, race etc.

36.  Israel’s anti-boycott law also prohibits any person from knowingly calling for a boycott
against the State of Israel or any area under its control (i.e. the Areas).

G. The Agreement is extended for two consecutive five-year periods.

37. In 2013, the Agreement was renewed for the first of two successive five-year terms. The
first term ran from 2013 — 2018. The second term began in 2018 and continues through December
31, 2022.

38. In March 2014, Jostein Solheim, then CEO of B&J (who had been placed as CEO by
Unilever USA), and the members of B&J’s independent Board of Directors (the “Board”) visited
Israel and witnessed AQP’s operation and involvement in social mission projects.

39. In the same month, VTJP sent a letter to Solheim urging B&J to end its business
relationship with its Israel “franchise.”

40. In a letter dated April 8, 2013, Solheim advised VTJP that “our Licensee in Israel operates
his business in alignment with Ben & Jerry’s Mission and Values,” which included “promotion of
peace through understanding.” Writing to another BDS supporter, Solheim cited the social justice
efforts that [ was spearheading to demonstrate that “we . . . support peace in Palestine and are
doing lots of initiatives to support them and their communities[.]” (Exh. 7)

4]. Rob Michalak, Global Direct of Social Mission at B&J, reiterated Solheim’s message in
his own letter to VTJP, dated April 16, 2014, stressing that [ had B&J’s support and confidence:
“[O]ur Licensee . . . works to serve Ben & Jerry’s Mission and Values. We are confident that our
Licensee in Israel is operating his business in a responsible and appropriate way.” Echoing

Solheim, Michalak added, “We are working to build the constructive business relationships that

9
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can create positive outcomes such as sourcing Fairtrade-certified ingredients from local farmers.”
(Exh. 8)

42. In 2015, VTJP sought to increase its pressure on B&J by targeting hundreds of the
company’s U.S. scoop shop franchisees, urging them to demand that the company either cease its
operations in the Areas or close the Israeli “franchise” altogether. (Exh. 9) Around the same time,
BDS activists began harassing store owners and organizing demonstrations at which they handed
out anti-Israel flyers to customers waiting in line at B&J’s annual “free cone day,” the franchisees’
top marketing event each year. This activity continued and increased year after year.

H. The B&J Board succumbs to BDS pressure, while B&J executives continue
to assure Plaintiffs the Agreement will be extended.

43. In or around 2018 and 2019, the Board began to yield to pressure from the BDS
movement’s increasingly relentless attacks, and urged AQP to cease operations in the Areas.

44.  On more than one occasion between 2018 and 2021, | informed the Board that it would be
a violation of both Israel’s anti-discrimination law and Israel’s anti-boycott law for AQP to cease
distribution of Ben & Jerry’s products in the Areas.

45, | explained that violating these laws could subject AQP to administrative fines and criminal
prosecution in Israel in addition to the loss of numerous government benefits.

46. In February 2020, | asked B&J to extend the Agreement beyond the end of December 2022,
writing to Matthew McCarthy, CEO of B&J with a copy to Anuradha Mittal, Chairperson of the
Board: “As I mentioned to you in our meeting . . . , this year is going to be very challenging —
competitors are coming out with super primum [sic] pints, red labels on our packaging, Froneri is
taking over Nestle and Haagen Dazs with very aggressive plans, cost of cream is going up, and

more.

10
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47.  “In order to be able to deal with these changes I have to prepare myself for the future with
long-term investments, as mentioned to you — for instance, expanding and extending our lease
agreement on the factory, new mix plant, and expanding our budget for purchasing ice cream
cabinet, among other things.”
48. I reminded McCarthy and Mittal that, in the past, renewal discussions had taken a long
time and the previous renewal extension was not signed for a year after the contract had expired.
The parties had renewed the license consistently since 1987.
49. | added: “This time my challenges and responsibilities are much greater than in previous
years and | want to avoid the entering a period of uncertainty once again. My agreement with
[B&J] expires in the end of December 2022, a little less than 3 years from now and if possible, |
will like to start the conversation with you now to extend it.”
50.  McCarthy promptly responded in an email with a copy to Mittal, indicating that he agreed
to an extension: “After your amazing performance in 2019 I know 2020 will be tougher. Thank
you for initiative [sic] discussion on contract — I look forward to extending it.”

l. Avi seeks to accommodate B&J’s BDS concerns

51. In September 2020, | was advised that the emerging Board position was that no Ben &
Jerry’s ice cream be made available in the Areas. In an effort to accommodate B&J and Unilever
while adhering to the law, | proposed that the language of the Agreement be revised to define
“Territory” as “the State of Israel” instead of “The State of Israel, including the occupied territories
under sole Israeli control.” B&J and Unilever understood this to be a cosmetic change, made to
appease BDS activists; it was not intended to affect, and indeed did not affect, the geographic
scope of the license that my companies had contracted for and been following since the inception
of the license in 1987. B&J and Unilever were fully aware that AQP and | were continuing to sell

B&J products in the Areas.
11
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52. In September 2020, McCarthy provided me with an amendment that adopted the “State of
Israel” language, but B&J did not provide the promised extension. Nothing changed regarding the
sale of Ben & Jerry’s ice cream in the Areas. (Exh. 10)

53. In October 2020, | again wrote to McCarthy regarding the extension. | had initially
proposed a ten-year renewal, but modified it to five years with an option for an additional five
years. To this end, I enclosed a copy of the prior five-plus five-year renewal signed by Solheim,
and said, “As I told you, it is very necessary for the continued operation of the company, please,
let’s make it happen.” McCarthy replied, “Thank [sic] Avi. Clear. I agree we need to extend.”

54. Upon information and belief, BDS attacks grew increasingly harsh and personal in May
2021. The Board doubled-down on its demand that AQP stop selling in the Areas.

55. | continued to explain to McCarthy and others at B&J, as | had for years, that AQP could
not comply with B&J’s request to stop distribution and sales in the Areas because doing so would
violate Israeli and U.S. law and breach the Agreement’s provisions prohibiting such violations.
56. AQP and | nevertheless sought to address the Board’s concerns by suggesting that a
Palestinian distributor handle all distribution in the Areas. This would have created a significant
economic opportunity for the Palestinian candidate. However, when B&J learned that the proposed
Palestinian distributor wanted to expand sales in the Areas, B&J rejected the proposal.

J. B&J informs Plaintiffs it will not extend the Agreement..
57.  OnoraboutJuly 19, 2021, McCarthy abruptly informed me in a letter that B&J would not
continue the Agreement past December 31, 2022, ending a 34-year-old business relationship. (Exh.
11).
58.  On the same day, Unilever issued a public statement stating:

“We believe it is inconsistent with our values for Ben & Jerry’s ice cream to be sold in the

Occupied Palestinian Territory (OPT). We also hear and recognize the concerns shared
with us by our fans and trusted partners.

12
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We have a longstanding partnership with our licensee, who manufactures Ben & Jerry’s
ice cream in Israel and distributes it in the region. We have been working to change this,
and so we have informed our licensee that we will not renew the license agreement when
it expires at the end of next year.

Although Ben & Jerry’s will no longer be sold in the OPT, we will stay in Israel through a
different arrangement. We will share an update on this as soon as we’re ready.”

(Exh. 12)
59.  Apparently dissatisfied with Unilever’s statement that it would cease sales to the Areas,
but find a new “arrangement” for staying in Israel, the Board released its own statement, declaring
that:
“The statement released by Ben & Jerry’s regarding its operation in Israel and the Occupied
Palestinian Territory (“OPT”) does not reflect the position of the independent board, nor
was it approved by the independent board. By taking a position and publishing a statement
without the approval of the independent board on an issue directly related to Ben & Jerry’s

social mission and brand integrity, Unilever and its CEO at Ben & Jerry’s are in violation
of the spirit and the letter of the acquisition agreement.”

(Exh. 13)

K. Unilever continues to sell its own Strauss ice cream and other products in the
Areas.

60.  After demanding that AQP and I stop selling in the Areas and terminating the Agreement
when we refused to do so, Unilever continues to sell many of its other products in the Areas,
including Strauss ice cream and many other food and personal hygiene products.

61. As a result of Defendants’ wrongful and unlawful breach and termination of our business
relationship, Defendants have been found to have violated numerous United States anti-boycott
laws, including those of New Jersey and New York, which has resulted in those states divesting
their pension funds of any ownership of Unilever stock.

62. In addition, numerous other parties have taken legal action against Defendants, including

a complaint filed by Palestinian activist Bassam Eid with the New York State Division of Human

13
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Rights, explaining that Unilever's decision will harm Palestinians, who are among Ben & Jerry's
most devoted consumers.

L. AQP is suffering immediate and irreparable harm.
63.  Meanwhile, the prospective termination of the License Agreement at the end of 2022 has
caused and continues to cause immediate and irreparable harm to AQP, including to its reputation
and goodwill built up over more than three decades, including to its reputation and goodwill built
up over more than three decades. Unilever’s recent announcement that it is planning a “new
arrangement” for Ben & Jerry’s ice cream in Israel has accelerated, intensified and exacerbated
the harm to AQP’s business operation.
64. Prospective termination endangers the continuation of AQP’s businesses in Israel
(including in the Areas), placing them under imminent threat of partial or total destruction.
65.  Specifically, as a direct result of Defendants’ wrongful conduct, accumulated sales of Ben
& Jerry’s ice cream throughout Israel have dropped 23% since August 2021 and continue to
decline at an increasingly rapid rate each month. Sales for January 2022 were 30% lower than
January 2021, reversing an average annual sales growth of 15% per year. Sales at my two ice
cream shops have dropped 34% and 28% respectively since August 2021 compared to the same
period in 2020. And sales in the Areas have dropped 39%, reversing double-digit growth in 2018,
2019 and 2020.
66.  Sales to anchor stores (mainly food chains) have dropped precipitously since Defendants
published their letters in July 2021. AQP and | experienced a 45% drop in sales to convenience
stores on IDF bases; a 45% drop in sales to Domino’s Pizza; a 42% decrease in sales to the Victory

food chain; a 34% drop in sales to convenience store AM/PM; a 29% drop in sales to Israeli

14
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supermarket chain, Tiv Ta’am; and a 26% drop in sales to Ram Levi, one of Israel’s largest grocery
market chains.

67.  Defendants’ wrongful conduct has also caused extensive damage to AQP’s and my
reputation and goodwill. Until the July 2021 statements were published, our products were very
highly regarded and sought after. As a result of the fallout caused by Defendants’ conduct, there
are incessant calls on social media to boycott us, including in the form of ads by well-known
individuals. We have also experienced attacks on and destruction of equipment. In addition,
government bodies, organizations, institutions and private companies have succumbed to public
pressure and are distancing themselves from AQP because they are reluctant to associate with the
ostracized Ben & Jerry’s brand.

68.  Business competitors are exploiting the damage to AQP’s and my reputation to increase
their own sales at our expense. Competitors have begun poaching our delivery truck drivers and
pressuring supermarket chains to relinquish to them a portion of our freezer space.

69.  AQP and I have suffered damage to our ability to equip ourselves for business operations.
We have been unable to plan for the coming season, prepare budgets and projections, commit to
long-term contracts, arrange necessary financing, procure inventories of raw materials and
supplies, make arrangements for distribution, hire management and workforce, develop new
products and promotional materials, and prepare and develop marketing and advertising campaign
(as we have done each year).

70.  With Defendants’ knowledge, and in reliance on assurances that the license would be
renewed, | invested millions of dollars from my own resources in a series of projects aimed at
gearing up for the coming decade. | took steps, for example, to upgrade our manufacturing line,

purchasing and installing a new multi-million-dollar mix plant and packaging equipment, a large

15
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portion of which was already in place but not yet operational when Defendants’ statements were
published.

71.  The prospective termination and the uncertainty it has created has made it impossible for
AQP to hire needed managerial staff and has threatened our ability to retain current staff. AQP’s
169 employees, who include refugees from Sudan and Ethiopia, new immigrants struggling with
the Hebrew language, and people with disabilities, are now uncertain whether their employment

will continue. Some have already resigned, others are considering resigning, and it is hard for AQP

16
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EXHIBIT 1
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EXHIBIT 2
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BEN & JERRY’S HOMEMADE, INC.
AMENDED AND RESTATED AGREEMENT

THE AMERICAN COMPANY OF ICE CREAM MANUFACTURING E.L LIMITED
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entered into as of June 25, 1998 between BEN & JERRY'S HOMEMADE, INC., a

corporation with its principal place of business at 30 Community Drive, South
Burlington, Vermont, USA and its wholly owned subsidiary BEN & JERRY'S
HOMEMADE HOLDINGS, INC. {which for convenience purposes will be collectively
referred to as “BEN & JERRY'S") on the one hand and THE AMER!CAN COMPANY
OF ICE CREAM MANUFACTURING E.|. LIMITED, a corporation with it principal place
of business at 1 Hameisav Street, Yavne, 70600, Israe! (“Licenseg”), on the other hand.

This AMENDED AND RESTATED AGREEMENT (“Agreement”) is made and

INTRODUCTION AND BACKGROUND

The purpose of this Agreement is to terminate the presently existing agreement dated
December 20, 1987 (the *1987 Agreement”} between the parties and to set forth the
mutual obligations each party has to the other regarding LICENSEE’s execution of the
rights granted to it hereunder, all as set forth in this Agreement.

Several outstanding issues:remain from the 1987 Agreement and the resolution of the
same Is an integral part of this Agreement. The promises of LICENSEE to pay certain
monies due under the 1987 Agreement must be fulfilled as set forth below. Failure of
LICENSEE to make the below payments on the dates indicated will not only cause the
entire balance of the 1987 Agreement payments to become immediately due and
payable but will also constitute a material breach of this Agreement and thus give BEN
& JERRY’S the right to terminate this Agreement for cause.

Accordingly, execution of this Agreement by LICENSEE will constitute acceptance of
the follow:ng terms and conditions regarding the 1987 Agreement:

1. B Payment of past due royalties due under the 1987 Agreement will be.
made as follows: |

$20,000 due December 15, 1998
$20,000 due December 15, 1989
$20,000 due December 15, 2000
$23, 000 due December 15, 2001

It any installment is not paid when due, then the whole of the unpaid balance shall be
immediately due and payable along with interest of 11/2% per month on the unpald
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balance.

2. Payment of past due invoices under the 1987 Agreement, as indicated in
Exhibit A attached hereto, will be paid in full upon the signing of this Agreement.

R Simultaneously with the execution of this Agreement, BEN & JERRY'S
and LICENSEE shall execute mutual releases which, among other things, will indemnify
and hold either party, their affiliates respective officers, directors and employees
harmless from and against any and all claims, losses, costs, expenses, liabilities and
damages arising directly or indirectly from, as a result of, or in connection with the terms
and obligations of any and all previously existing agreements and/or understandings,
including the 1987 Agreement, between the parties.

RECITALS.

A. This Agreement consists of three (3) components which are: (i)
Manufacturing of the Proprietary Products (the manufacturing component), (i) the
establishment and operation of Retail Shops which sell at retail the Proprietary Products
(the retail component), and (jii) the distribution of Proprietary Products through the '
Wholesale Distribution Channels (the wholesale component). These terms of art are as
defined herein.

B. BEN & JERRY'S, as a result of the expenditure of time, skill, effort and
money, has developed a unique Frozen Dessert Business which includes, among other
things, the manufacturing ("Manufacturing”) of frozen desserts such as ice cream, ice
milk, frozen yogurt, sorbet, ice cream and/or sorbet cakes, smoothies, novelties and -
the like (hereinafter collectively referred to as the “Proprietary Products”) as well as the
means by which Ben & Jerry's products including, but not limited to, the Proprietary
Products, are distributed through certain wholesale distribution channels and through a
distinctive system (the “System”) relating to the establishment and operation of retail
scoop shops (collectively “Retail Shops"), which are primavrily engaged in the retail sale
and distribution of Ben & Jerry products including the Proprietary Products, as well as
Proprietary Gift Products (such as T-Shirts, hats, mugs, clothes and the like). The
Retail Shops also sell a limited selection of complementary and compatible products,
including non-proprietary gift products, approved by BEN & JERRY'S (the “Non- . '
Proprietary Products”). For purposes of this Agreement, “Retail Shops” shall include
any retail sale location, including, but not limited to stores, concessions, food court
locations, vending carts (fixed or mobile), stands or counters (stand-alone or installed in
the business of another retail operation; each electronic retail sale channel or
electronically accessible computer location which offers Products for sale shall be -
deemed a separate Retail Shop. For purposes of this Agreement, Proprietary Products
and Proprietary Gift Products are sometimes collectively referred to as “Proprietary
Products” and Proprietary Products and Non-Proprietary Products are sometimes
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referred to, in the aggr‘egéte, as "Products”,

C. BEN & JERRY'S has developed and will continue to develop certain
technology relative to the Manufacturing of Proprietary Products which it is willing to
license to LICENSEE pursuant to the terms and conditions of this Agreement.

D. BEN & JERRY’S manufactures the Proprietary Products in a protected
manner using specifically formulated ingredients of the highest quality and employs
unique product formulations, proprietary flavor combinations, unique methodology, and
products purchased from local and/or special interest vendors--all of which may be
changed, improved, and further developed by BEN & JERRY'S from time to time.

. E. The distinguishing characteristics of the System include distinctive exterior
and interior design; decor; color schemes: fixtures and furnishings; standards and
specifications for products, for equipment, for materials and for supplies; uniform
standards, specifications and procedures for operations: procedures for inventory and
management control; training and assistance; and marketing and promotional
programs; all of which may be changed, improved, and further developed by BEN &
JERRY’S. - '

F. The distinguishing characteristics of the wholesale component of this
Agreement include methods of transportation and delivery, trade dress for vehicles,
distribution operational standards, equipment, standards of operation for the Wholesale
Distribution Channels of distribution and marketing and promotional programs, all of
which may be changed, improved, and further developed by BEN & JERRY'S from time
totime. . ‘

G. The Manufacturing and Distribution (both the retail component and the
wholesale component) of the Proprietary Products are operated under and identified by
means of certain trade names, service marks, trademarks, logos, emblems and indicia
of origin as are now designated and may hereafter be designated by BEN & JERRY'S
in writing for use in connection with the aforementioned including the mark “Ben &
Jerry's” and other marks as are listed in Exhibit B hereto (the “Proprietary Marks™).

'H. - LICENSEE undersiands the importance of the high standards of BEN & .
JERRY’S, including but not limited to manufacturing, for quality and acknowledges that
the Proprietary Products to be manufactured and distributed through the Wholesale
Distribution Channels and the Product to be distributed through the Retail Shops by
LICENSEE hereunder use Proprietary Marks and must conform to the BEN & JERRY'S
General Standards, the (“Standards”) as outlined in Exhibit C, attached hereto and
made a part hereof, ' '

. _ lsrael, as presently constituted, will be referred to as the “Territory". |
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J. - For purposes of this Agreement only, “Wholesale Distribution” and/or
- “Wholesale Distribution Channels” mean the distribution channels specifically defined
as supermarkets, grocery stores, convenience stores, contract food service accounts,
depariment stores, other food outlets, PROVIDED, HOWEVER, that it does NOT
include Reétail Shops. : : a :

K. For purposes of this Agreement only, “Retail Shop(s)” means any retail
sale location, including but not limited to free standing retail stores, concessions, food
court locations, vending carts (fixed or mobile), stands, or counters (stand alone or
installed in the business of another retail location). :

. L. For purposes of this Agreement only,r the manufacturing and the retail and
. the wholesale components are collectively referred to as the “Licensed Business”.

M. For purposes of this Agreement only, “Licensed Technology” shall mean
the deliverables listed in Exhibit D hereto and any other documents, information, know-
how and devices disclosed to LICENSEE by BEN & JERRY'S under this Agreement
and the 1987 Agreement. .

N, For purposes of this Agreement only, “Afiiliate(s) shall mean any person
or entity that directly or indirectly controls another person or entity, or that is directly or
indirectly controlled by, or that is under cormmon control with, such other person or
entity.

O.  Although the majority of the Proprietary Products will be manufactured by
LICENSEE in Israel, the LICENSEE will be required to purchase certain finished
Proprietary Products and certain ingredients from BEN & JERRY'S or from authorized
vendors certified by BEN & JERRY'S. '

P. For purposes of this Agreement, “Technical Coordinators” shall mean the
BEN & JERRY'S and LICENSEE’S employees responsible for (a) coordinating the
transfer of the Licensed Technology between the parties and (b) acting as the contact
point relative to the Licensed Technology. Robert Aragona, or such person as BEN &
JERRY'S may designate in the future, is the Technical Coordinator for BEN & JERRY'S
and __ Orjt Toker __Technical Coordinator for LICENSEE.

Q.  LICENSEE desires to acquire from BEN & JERRY'S the rights to: (i)
manufacture the Proprietary Products (excluding the Proprietary Gift Products) in
Israel, (ii) establish arld operate Retail Shops, and (if) sell Proprietary Products only in
the Wholesale Distribution Channels of distribution for sale to accounts located in the
Territory for re-sale in the Territory. '

R.” BEN & JERRY'S is willing to grant such rights.
NOW, THEFIEFORE,‘ in consideration of the premises and mutual covenants
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contained herein, the sufficiency of which is hereby acknowledged, the parties agree as
‘follow: : \ '

1. GRANT

.11 - Subject to the terms and conditions of this Agreement and to the
continuing faithful performance by LICENSEE of its obligations hereunder, BEN &
JERRY'S grants to LICENSEE four (4) separate non-exclusive, non-transferable and

- personal rights (without the right to sublicense unless BEN & JERRY'S previously
agrees in writing), to: (i) to manufacture, under BEN & JERRY’S know-how and trade
secrets contained in the Licensed Technology, and to package the Proprietary Products
solely in the Territory, (ii) to offer, sell and distribute Proprietary Products solely through
the Wholesale Distribution Channels of distribution in the Territory, (iii) to construct,
open, own and operate Retail Shops in the Territory and (iv) to use the Proprietary
Marks which are registered for use in the Territory.” The right to distribute includes the
right to market, sell, display, advertise and otherwise promote the Products. LICENSEE
agrees and understands that its right to sell and distribute Proprietary Gift Products is
limited to selling the same through Retail Shops only and LICENSEE is acquiring no
right to manufacture the Proprietary Gift Products or to distribute the same in any other
channel of distribution. Notwithstanding the fact that the licenses contained herein are
granted on a non-exclusive basis BEN & JERRY'S agrees that; (i) it shall not grant any
other person or entity the right to distribute Proprietary Products through the Wholesale
Distribution Channels of distribution in the Territory during the Term of this Agreement

“and (ii) it shall not grant any other person or entity the right to open and operate Retail
Scoop shops within the Territory and (jii) it shall refrain from conducting identical
operations as described herein within the Territory all provided that LICENSEE is in full
compliance will all the terms and conditions of this Agreement.

1.2 LICENSEE accepts such grant and licenses and agrees to exercise such
rights to Manufacture the Proprietary Products within the Territory and to distribute the
same within the Territory and to construct, open, own and operate Retail Shops all in
.accordance with the terms and conditions of this Agreement. The LICENSEE will at all
times faithfully, honestly, and diligently perform its obligations hereunder and will
continuously exert its best efforts to promote and enhance the manufacture of the
Proprietary Products and the sale and distribution of the same and the operating of

- Retail Shops within the Territory. :

1.3 During the term of this Agreement, LICENSEE shall not, directly or
. indirectly, manufacture, distribute or sell Proprietary Products in the Territory nor
. establish or operate or license or sublicense any other person or entity to exercise any
of the rights hereunder at any location within the Territory other than as set forth herein.

1.4 ltis understood and agreed that BEN & JERRY'S, in its sole discretion,
may sign agreements to establish retail and wholesale sales and distribution channels
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with third parties in the countries of Cyprus, Greece and Turkey and may authorize
LICENSEE to the be the designated manufacturer of certain approved BEN & JERRY'S
frozen dessert products; however, LICENSEE will not be a direct party to any such
agreements. Unless BEN & JERRY'S expressly agrees, in writing, to the-contrary,
LICENSEE shall not export Proprietary Products outside of the Territory and LICENSEE
is expressly prohibited from soliciting sales for the Proprietary Products outside the
Territory without BEN & JERRY'S prior written approval. LICENSEE agrees that it will
not distribute any Proprietary Product to any party or in any manner dlSpOSe of any
Proprietary Product under circumstances where LICENSEE knows, or in the exercise of
prudent business judgment should know, that such activity ultimately will result in the
exporting of the same outside of the Territory.

1.6. LICENSEE acknowledges that the Manufacturing of the Proprietary
Products and/or the distribution process for the same and/or the standards of operation
for the Retail Shops may be supplemented, improved, and otherwise modified from time
to time by BEN & JERRY'S; and LICENSEE agrees to comply with all reasonable
requirements of BEN & JERRY'S in that regard, including offering and selling new or
different Products or services as specified by BEN & JERRY'S.

1.6 LICENSEE agrees to refrain from: (i) manufacturing, directly or indirectly,
any other frozen desserts at any manufacturing facility and (ii) selling, directly or
indirectly, any other frozen desserts through any channel of distribution and (i) opening
any other scoop shop. 4

1.7  LICENSEE understands and agrees that no license or other right is
granted herein, expressly or impliedly or by estoppel or otherwise, relative to any know-
how, trade secrets, inventions, patents, copyrights or other intellectual property rights,
except as expressly provided in Article 1 hereof.

2. ADDITIONAL LIMITA_TIONS ON RIGHTS GRANTED

2.1 Nothing in this Agreement shall be construed as giving LICENSEE any
right to, and LICENSEE agrees that it shall not, and shall not permit or assist any
employeemﬁlcer director, agent, contractor, parent, subsidiary, Affiliate, joint venturer
or partner of LICENSEE (each an “Affiliate”), or any other party to, manufacture, modify,
adapt any of the Proprietary Products (in whole or in part) or sell all or any part of any
Proprietary Product, except as may be expressly and clearly permitted by this
Agreement. Without limiting the materiality of any other term of this Agreement, the
failure of LICENSEE to comply with the provisions of this Section 2.1 shall be
considered a material breach of this Agreement.

2.2  LICENSEE recognizes and acknowledges the vital importance to BEN &

JERRY'S of the Proprietary Marks and other proprietary material BEN & JERRY'S owns’
and creates and the association of the “Ben & Jerry's” name with them. In order to
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prevent the denigration of the Propristary Products and the value of their association
with the "Ben & Jerry’s” name, and in order to ensure the dedication of LICENSEE’'S
best efforis to preserve and maintain that value, LICENSEE agrees that, during the
Term, LICENSEE will not manufacture, sell or distribute any product embodying or
displaying any artwork or other representation that is confusingly similar to the
Propristary Marks or other proprietary material of BEN & JERRY'S.

2.3 All rights not specifically and expressly granted by BEN & JERRY'S to
LICENSEE are hereby reserved by BEN & JERRY'S.

3. DEVELOPMENT OBLIGATION

3.1 LICENSEE accepts the obligation to develop the Licensed Business in the
manufacturing, the retail, and the wholesale components thereof. More specifically
LICENSEE accepts its obligation to develop Retail Shops within the Territory as agreed
in the Development Schedule attached hereto as Exhibit E, focusing on areas which
satisfy the criteria and demographics for the operation of similar successful franchise
locations. It is acknowledged that LICENSEE has opened and is operating those Retail
Shops as set forth on Exhibit F. LICENSEE will at all times, faithfully, honestly and
diligently perform its obligations hereunder and will continuously exert its best efforts to
promote and enhance the development and operation of all components of the
Licensed Business in the Territory.

3.2 BEN & JERRY'S and LICENSEE may agree to reasonably extend the
dates as reasonably required for compliance with there Development Obligations upon
the happening of any Act of God or event of force majeure which materially interferes
with the ability of LICENSEE to comply with the above schedule. Nothing contained
herein shall limit LICENSEE from establishing Shops or expanding wholesale
distribution sooner than required pursuant to the Development Schedule.

4.2 LICENSEE may renew the rights granted hereunder for one (1) additional
consecutive term of seven (7) years if the following conditions are met prior to renewal:

4.2.1 LICENSEE shall give BEN & JERRY'S written notice of _
LICENSEE'S election to renew at least nine (9) months, but not more than twelve (12)
months, prior to the end of the term of this Agreement; and .

4.2.2 LICENSEE shall not have any past due monetéry obligations or

8
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other 'outstanding obligations to BEN & JERRY'S or its Affiliates; and

4.2,3 LICENSEE shall not be in default of any provision of this
Agreement, or successor hereto, or any other agreement between LICENSEE and BEN
& JERRY'S or its Affiliates or any lease or sublease for the premises of any Retail Shop
(“Premises”). LICENSEE shall have substantially complied with all the terms and
conditions of such agreements during the terms thereof, and '

: 4.2.4 LICENSEE shall execute a general release, in a form prescribed by
BEN & JERRY’S, of any and all claims against BEN & JERRY'S and its Affiliates, and
their respective officers, directors, agents, and employees; and

4.2.5 LICENSEE shall present evidence, in a manner satisfactory to BEN

& JERRY'S, that LICENSEE has the right to remain in possession of each’

manufacturing facility and each location used in the wholesale component of the

Licensed Business and any open and operating Retail Shop location for the duration

of the renewal term. Should some extraordinary circumstance occur which would render

the approved location unavailable for the renewal period, BEN & JERRY'S agrees, in its
1 sole discretion, to review an alternative Retail Shop location, assuming the location
‘meets the then current Retail Shop site criteria; and

4.2.6 LICENSEE shall make or provide for, in a manner satisfactory to
BEN & JERRY'S, such renovation and modernization of the manufacturing -
facility(ies)and/or of any location used in the wholesale component of the Licensed
Business, and any open and operating Retail Shop, as BEN & JERRY'S may
reasonably require, including installation of new equipment and renovation of existing
fixtures, replacement of obsolete sighage, furnishings and decor in order to
accommodate the then current technology relative to the manufacture of the
Proprietary Products and the design and image of the then current Retail Scoop Shops;
and :

427 LICENSEE and BEN & JERRY'S shall have agreed on minimum
royalty payments and the on-going royalty fees and on a Development Schedule to be
effective far the renewal term

4.2.8 LICENSEE shall comply with the then cutrent BEN & JERRY'S
qualification and training requirements for operators of Retail Shops outside of the
United States;
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5. MANUFACTURING

| 5.1 LICENSEE shall manufacture al Propnetary Products only at locations
approved by BEN & JERRY’S in writing and prior to the commencement of
mariufacttring by LICENSEE. LICENSEE shall manufacture Proprietary Products only
in the manner and under the conditions that are expressly authorized by BEN & '
JERRY'’S and which are in full compliance with the Licensed Technology. LICENSEE
shall construct and equip any manufacturing facility, in compliance with BEN &
JERRY'S specifications, at LICENSEE'S own expense. LICENSEE shall obtain ali
licenses, permits and certifications required for the lawful construction and operation of
each such location and shali certify in writing to BEN & JERRY'S that all such licenses,
permits and certifications have been obtained. .

52  LICENSEE covenants and agrees that it will manufacture the Proprietary
Products primarily in its own facility(ies), in accordance with the specifications for the
Proprietary Products as supplied by BEN & JERRY'S. [nitially, LICENSEE will
manufacture the Proprietary Products only at its facility located at Hameisay Street
Yavne, Israel. Such manufacture will be subject to the approval of BEN & JERRY'S for
frozen dessert product and will meet the Quality Assurance requirements for such
quality as prescribed by BEN & JERRY'S and its Quality Control Agent. LICENSEE
shall be in full compliance with all applicable laws as well as applicable standards
generally in use for the normal manufacture of frozen dessert products.

5.3 LICENSEE represents that it is a manufacturer qualified to produce frozen
dessert products in general and has the ability to produce the Proprietary Products
{(with the use of the Licensed Technology) in sufficient quantity to meet the
requirements of this Agreement and to gain a substantial market for the Proprietary
Products in the category in which the same will be positioned. The LICENSEE confirms
that it has invested in or presently maintains and will either maintain manufacturing
facilities or contract for facilities to produce the Proprietary Products and LICENSEE will
produce Proprietary Product of the highest quality in the frozen dessert products
category, meeting Q.A. standards as specified by BEN & JERRY'S.

5. 4__ LICENSEE will not deviate in the formulation, labeling and packagmg for
the Proprietary Products.

5.5 Ih the event_LICENSEE wishes to subcontract the manufacture of the
Proprietary Products, LICENSEE must obtain the prior written consent of BEN &
JERRY’'S. BEN & JERRY'S, in its sole discretion, shall approve or disapprove any
proposed subcontractor. BEN & JERRY’S may, in its sole discretion, approve or
disapprove any agreements between LICENSEE and/or its subcontractors.

6.  QUALITY CONTROL -
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6.1 After BEN & JERRY'S has certified the LICENSEE'S facility(ies) ready for
manufacturing of the Proprietary Products, then upon request from BEN & JERRY’S,
but not less than once per month, LICENSEE shall deliver to BEN & JERRY'S or its
designated representative, at LICENSEE'S expense, 1o a location prescribed by BEN &
JERRY'S, samples of the finished Proprietary Products. LICENSEE will also submit
monthly. production, quality control and finished product manufacturing biological testing
records for review. If at any time a Proprietary Product is, in the sole and exciusive
judgement of BEN & JERRY'S, not manufactured in strict compliance with BEN &
JERRY'S standards or as otherwise approved in wiiting by BEN & JERRY'S, BEN &
JERRY'S shall notify LICENSEE to suspend the production and sale of such
Proprietary Product until the same is brought by the LICENSEE, at its sole expense,
into conformity with the specifications. BEN & JERRY'S will give LICENSEE written

" notice of any such non-compliance, which notice shall specify the details thereof.
Within five (5) days after receipt of such notice, LICENSEE shall promptly correct any
problem specified by BEN & JERRY’S therein. If such Proprietary Product, as
corrected by LICENSEE still is not approved by BEN & JERRY'S or if LICENSEE fails
to correct any such problem in the time provided here, the Proprietary Marks shall be
promptly removed from such Proprietary Products, at the option of, and at no cost to
BEN & JERRY'S and all such product shall be promptly destroyed. In addition, BEN &
JERRY'S shall have the right to terminate this Agreement forthwith.

6.2 In order to carry out the purposes of this Agreement, but without relieving
LICENSEE of its continuing obligation of maintaining proper conformity, BEN &
JERRY'S retains the right, with or without notice, to inspect, during normal business
hours, the facilities utilized by LIGENSEE and by suppliers to LICENSEE in connection
with the manufacture, storage and distribution of Propristary Products and to examine
Proprietary Products in the process of manufacture and all documents and records
related hersto.

63 LICENSEE agrees that each Proprietary Product manufactured and
offered for sale by it shali be in conformity with the Quality Assurance ("Q.A.") standards
and specifications set for the Proprietary Products by BEN & JERRY’S. The Proprietary
Products shall be of a high quality which is at least equal to comparable other Super
Premium ice cream products and to comparable products in the market of the same

. premium quality, and always in conformity with a standard sample approved by BEN &
- JERRY'S o
7. DISTRIBUTION
74  The Wholesale Distribution Channels of distribution, including Proprietary
Product availability, Proprietary Product variety, and quantity of Proprietary Product are
critical to the promotion of the Proprietary Products and to the protection of the

Proprietary Marks within the Territory. LICENSEE shall use its best efforts to maximize
the rights granted hereunder throughout the Territory, including but not limited to,
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selling significant quantities of Proprietary Product and mamtamlng sufficient personnel .
to provide effective distribution.of the same..

7.2 - Upon execution of this Agreement, LICENSEE shall submit to BEN &
- JERRY’S the names of its presently existing and its intended wholesale customers for
-the sale-of such approved Proprietary Products and such other relative information as
BEN & JERRY'S may reasonably request. LICENSEE shall submit to BEN & JERRY'S
for BEN & JERRY'S approval any intended new wholesale customers, prior to making
sales to any such customers.

7.3 LICENSEE will, in a manner satisfactory to BEN & JERRY'S, maintain an
adequate sales force to actively and vigorously market, promote, distribute and sell the
Products contemplated by this Agreement as provided herein.. LICENSEE'S obligations
will include the maintenance of satisfactory marketing and distribution facilities.

7.4  LICENSEE will maintain a public relations department in connection with
its marketing and sales undertakings and will continue to maintain such department - -
during the term of this Agreement and utilize the same for the marketing of the
Products.

7.5 LICENSEE shall be solely responsible for, and shall use its best efforts to
provide and maintain, high-quality customer service and technical support in the
Territory to all dealers, distributors and end-users with respect to all Products. -Subject
to LICENSEE having obtained BEN & JERRY’S prior written approval in connection
with the form and content thereof, LICENSEE'S name and appropriate information for
contacting LLICENSEE with respect to customer service issues shall be prominently
displayed on the packaging or label of each Product sold by LICENSEE. For purposes
of this Agreement, “customer service” means the resolution of customer complaint
issues pertaining to the Products in the following general categories: inventory
processing, payment processing, order inquiries, product returns and replacements,
and technical support.

7.6 LICENSEE and its staff shall be conversant with the Products and similar
frozen dessert products in general and shall develop sufficient knowledge of the
industry and of products competitive with the Products so as to be able to explain the
Products in detail to distributors, dealers, retailers and end-users. LICENSEE shall
conduct or provide for any training of its personnel that may be necessary to impart
such knowledge. '

7.7  LICENSEE shall maintain a high-quality adequately staffed customer
service department to address all customer service issues relating to Products sold by
LICENSEE. All customer service issues shall be categorized by type of issue and .
problem resolution. Problem resolution shall be guided by reasonable written customer
service policies applied by LICENSEE uniformly throughout the Territory after
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consultation with BEN & JERRY'S. | .'

7.8  LICENSEE shall establish and maintain adequate telephone access within
the Territory for answering questions from end-users and potential end-users
concerning the sale and use of the Products sold by LICENSEE and for addressing

other customer service issues.

7.9 LICENSEE shal’ promptly notify BEN & JERRY'S in writing of any claimed
or suspected defect in a Product no later than five (5) days after LICENSEE learns of
the same, whether directly or through a distributor, deaier, retailer or an end-user,

7.10  LICENSEE shall notify BEN & JERRY'S in writing of the terms and
- conditions of the Wholesale Dis‘ribution Channels of the Licensed Business including
food service accounts and Product distribution which LICENSEE conducts within the
Territory. Further, LICENSEE agrees that any food service account wishing to sell the
Proprietary Products will meet BEN & JERRY'S standard criteria for cleanliness and
standards of operation.

7.11 LICENSEE understands and agrees that if, when, and as it may want to
use an arms-length third party distributor, which would perform services for LICENSEE
(which LICENSEE is obligated to perform), in the Wholesale Distribution Channel,
LIGENSEE must inform BEN & JERRY'S, before any negotiations with said third party
distributor begin, of the LICENSEE'S strategy and tactics for said:third:party-agresment.«7
LICENSEE will keep BEN & JERRY'S informed of the progress and will not present
BEN & JERRY’S with a “fait accomplit.” BEN & JERRY’S prior written approval of
such agreement must be obtained prior to the signing of same and BEN & JERRY'S
must be a signatory to any such third party distributor agreement.

8. LICENSED TECHNOLOGY

8.1 BEN & JERRY'S shall provide and disclose to LICENSEE the Licensed
Technology with respect to the formulation and manufacture of its Proprietary
Products. LICENSEE agrees to use its best efforts to protect the confidentiality of this
information and use this Licensed Technology only as it relates to the formulation and
manufacture of the Proprietary Products. .

8.2  Foliowing delivery of the Licensed Technology, BEN & JERRY'’S will, at
LICENSEE'S expense, provide technical Support and instruction concerning the
Licensed Technology for not more then ten (10) days, for up to five (5) of LICENSEE'S
employees, at BEN & JERRY'S facilities in Vermont, at a date that is mutually
agreeable to the parties. In addition, BEN & JERRY’S will provide up to ten (10) hours
of telephone support per month concerning the Licensed Technology during the one (1)
year period commencing on tt e date LICENSEE first receives the Licensed
Technology, such support not to exceed one (1) hour in any day. '
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- 8.3  Any improvements made to-the process of formulating or manufacturing
the Proprietary Products, whether done by LICENSEE or another third party, will remain
and be the sole property of BEN & JERRY'S. LICENSEE will execute any and all
documents which BEN & JERRY'S deems necessary in order to vest all right, title, and

~interest in and to the improvements in BEN & JERRY'S. |

8.4 LICENSEE acknowledges that Licensed Technology (including but not
limited to manufacturing methods, recipes and formulae now or hereafter used)
received from BEN & JERRY’S constitute valuable trade secrets of BEN & JERRY'S
and is revealed in confidence hereunder. LICENSEE agrees to, at a minimum, make
such confidential information available only to those parties having a need-to-know and
require the same parties fo agree to the obligations of confidentiality. LICENSEE
agrees to notify BEN & JERRY'’S prior to any fransfer of confidential information to any
third party. LICENSEE agrees that for a period of five (5) years from the termination of
this Agreement, whether by default or expiration, to use the same care and discretion to
protect the confidential information belonging to BEN & JERRY'S

9. RETAIL SHOP LOCATIONS

9.1 LICENSEE shall operate the Retail Shops only at locations (the "Approved
Location”) approved by BEN & JERRY’S in writing prior to the opening of each Retail
Shop. LICENSEE shall not relocate a Retail Shop without the prior written approval of
'BEN & JERRY'S. Any approvals furnished by BEN & JERRY'S pursuant to this Section
9.1 or assistance in selecting a location, shall be at the sole discretion of BEN &
JERRY’S, and are not, and shall not be, a guarantee or assurance by BEN & JERRY'S
that the Retail Shop will be profitable or successful.

9.2 Upon the opening of each Retail Shop, BEN & JERRY'S and LICENSEE
shall execute an amended Exhibit E to set out the Approved Location and include the
effective date which shall be considered the effective date at which the term of the
individual Retail Shop shall commence.

10. DUTIES OF BEN & JERRY'S

10.T BEN & JERRY’S shall make available to LICENSEE standard U.S. plans
and specifications for the Manufacture of all Proprietary Products and for the retail and
wholesale components of the Licensed Business. '

, 10.2 At LICENSEE's sole expense, BEN & JERRY’S shall provide a total of two
(2) inspections annually of any manufacturing or subcontracted manufacturing facility in
which Propristary Products are produced. At LICENSEE'S sole expense, BEN &
JERRY’S shall provide initial training for operation of a Retail shop as set forth in Article
14 of this Agreement. ' :

14
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_ 10.3 At LICENSEE'S expense, BEN & JERRY'S shall provide such on-site pre-
opening and opening supervision and assistance for each Retail Shop as BEN & -
JERRY’S deems advisable.

10.4 At LICENSEE's request and in BEN & JERRY'S sole discretion, BEN &
JERRY’S may make available fo LICENSEE, at BEN & JERRY'S expense, standard
U.S. marketing plans and promotional materials as the same exist in English.

10.5 After LICENSEE's execution of this Agreement, BEN & JERRY'S shall
provide LICENSEE, on loan and at BEN & JERRY'S expense, English-language copies
of the BEN & JERRY'S Confidential Operating Manuals, including, without limitation,
copies of BEN & JERRY'S Manufacturing Standards, Quality, Distribution and Product
Handling Requirements (collectively, the "Manuals"), as described in Article 17. All *~
Manuals and translation thereof are the sole property of BEN & JERRY'S and are to be
treated as confidential by LICENSEE.

10.6 BEN & JERRY’S shall provide to LICENSEE, from time to time, as BEN &
JERRY'S deems appropriate and at BEN & JERRY'S's expense, advice and written
materials concerning techniques of managing and operating the Manufacturing of the
Proptietary Products, the distribution of the same through the Wholesale Distribution
Channels and the operation of the Retail Shops, including required and suggested
inventory and cost control methods, new developments and improvements in
manufacturing technigues, new developments and improvements in products and
marketing techniques, new developments and improvements in Wholesale Concept and
service standards and new deve!opments and improvements in the Retail Shop layout
and design.

10.7 BEN & JERRY'S may conduct, at its expense and as it deems advisable,
inspections of the operation of LICENSEE'S facilities in excess of the two(2) annual.
inspection which are at the expense of LICENSEE. -

10.8 To require the return or disposal of, as BEN & JERRY'S shall direct in its
sole discretion, Products which BEN & JERRY'S reasonably believes to be adulterated,
tainted, contaminated, spoiled, unsafe, hazardous, expired, or otherwise unfit to be -
used for its intended purpose. BEN & JERRY'S all at LICENSEE'S sole cost

11. PURCHASE AND SALE OF PRODUCTS |

11.1 LICENSEE shall notify BEN & JERRY'S of any changing requirements for
packaging and marking and the parties shall agree on the actions needed for such
compliance. In addition to purchasing finished Proprietary Products from BEN & '

. JERRY’S (as the need arises), the LICENSEE shall not purchase any ingredients of
any kind or nature, used in the manufacture of Proprietary Products, including
Proprietary Gift Products, from any entity not approved in advance and in writing by :
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BEN & JERRY'S.”

11.2 LICENSEE sh'ail pufchase all p-roprietary ingrédients for all Proprietary
Products from BEN & JERRY'S or from BEN & JERRY’S designees.

"11.3 LICENSEE shall manufacture and/or buy and distribute (in both the
wholesale and the retail conceptis) its annual requirements of Proprietary Products
pursuant to the projections in the Business Plan referred to in Section 20.2.

11.4 In the event that LICENSEE purchases finished Proprietary Products from
BEN & JERRY’S, LICENSEE will purchase the same upon at least thirty (30) days
notice to BEN & JERRY'’S which will prepare the order for shipment after LICENSEE
has opened an irrevocable commercial, at sight, letier of credit with terms to be defined
by BEN & JERRY'S which shall be negotiable when said finished Proprietary Products
are shipped by BEN & JERRY’S to LICENSEE. All costs associated with said letter of
credit are to be paid by LICENSEE.. LICENSEE agrees to accept full responsibility for
the handling and transportation of orders for the Products from the BEN & JERRY'S's
facilities in Vermont U.S.A. and/or in Europe and all expenses connected therewith
shall be borne by the LICENSEE.

11.5 The purchase price of the Products shall be in accordance with the BEN
& JERRY'S International distributor (Ex-Factory) price list, as it shall be in effect from
time to time. Such purchases shall be paid by LICENSEE in accordance with Article 1
hereof, Title and all damage and risk of loss of all Products so purchased shall pass
ifrom BEN & JERRY’S to LICENSEE upen BEN & JERRY'S delivery of the same to
ICENSEE'S designated carrier.

5

11.6 The price of the Propnetary Ingredients shall be in accordance with BEN
& JERRY'S price as outlined in Exhibit G, attached hereto and made a part hereof.

11.7. With respect to Products manufactured and/or bought by LICENSEE from
BEN & JERRY’S to be sold by LICENSEE in the Territory through the Wholesale
Distribution Channels of distribution and/or Retail Shops, BEN & JERRY'S reserves the
right: -

- 11.7.1. To discontinue, in its sole discretion, thie availability of particular
Products from time to time; '

11.7.2 To limit the offer and sale of any Product in such manner and for
such period of time as BEN & JERRY'S may reasonably deem necessary to determine
the marketability of a Product or the feasibility and desirability of offering a Product for
sale under this Agreement; and

1.1._7.3' To require the return or d'isposa! of, as BEN & JERRY’S shall direct
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in its sole discretion, Products which BEN & JERRY’S reasonably believes to be
-adulterated, tainted, contaminated, spoiled, undated, hazardous, expired or otherwise
unfit to be used for Its intended purpose. BEN & JERRY'S shall reimburse LICENSEE
for the cost of any such Products provided that the defect in such Products existed
before the Producis were delivered to LICENSEE'S designated carrier and further
- provided that such Products were not returned or disposed of as a result of an act or
failure to act by LICENSEE or its shippers, transporiers or carriers.

12. - FEES

12.1 Upon LICENSEE’ S execution of this Agreement, the sum reflected in

Exhibit A attached hereto and made a part hereof will be immediately paid by
LICENSEE to BEN & JERRY'S. As part of the consideration hereof, LICENSEE wili
grant BEN & JERRY'S certain rights to own shares in the LICENSEE, all as set forth in

“separate documents which must be executed within fourteen (14) days of the signing of
the Agreement by both parties; provided however, if these said rights agreements are
not executed by both parties within said fourteen (14) days, then BEN & JERRY’S shall
have the right to terminate this Agreement pursuant to Section 23.2 hereof.

12.2 For purposes of this Article 12, the following terms shall have the following
definitions: L

- 12.2.1 "WDC Net Sales” shall mean LICENSEE'S invoice price to the first
non-affiliated party customers in the Territory minus actual returns only and regardless
of sales discounts and/or collection in case of credit. Novelty Products only, in finished
form, purchased by LICENSEE directly from BEN & JERRY’S for re-sale in the Territory
will be royalty free. If LICENSEE uses a third party distributor as set forth in Section
7.11, then as part of a third party distributor agreement, it will be agreed that the royalty
due to BEN & JERRY’S thereunder will be fixed by mutual consent.

12.2.2 “RS Gross Sales” shall mean all revenue from the sale of all

Products, whether for cash or credit, of every kind and nature related to the operation of

the Retail Shops regardless of collection in the case of credit.

12.2.3 “Export Net Sales” shall mean LICENSEE'S invoice price to the
first non-affiliated party customer (including BEN & JERRY'S and/or its designee),
which is located outside of the Territory and to whom LICENSEE sells Proprietary
Products manufactured and distributed by LICENSEE under this Agreement (with BEN
& JERRY’S prior written consent) minus returns only and regardless of collection in
case of credit. Proprietary Products in finished form sold by LICENSEE to BEN &
JERRY’S or any of its subsidiaries and/or affiliates will be royalty free; provided that the
selling price of said Products paid by BEN & JERRY’S is not in excess of LICENSEE'S
direct out of pocket costs plus 20%
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12.2.4 “Total Royalty Paid” shall mean the sum of the royalty from WDC
- Net Sales plus the royalty from RS Gross Sales plus the royalty from the Export Net
- Sales.
D P 2 5 Unless otherwise indicated, the dollar amounts referred toin
Section 12.3 are NIS equwalents of United States Dollars.

- The term"Sales“ used in Sectlons 12.2.1 through and including 12.2.4 shall not include
any sales taxes or other taxes collected from customers by LICENSEE and paid directly
to the appropriate taxing authority. Asto distributions where there is no separate '
charge for Proprietary Products (e.g., where sample products are provided to
prospective customers or where LICENSEE uses Proprietary Products internally other
than in connection with the manufacture, marketing as service thereof) or where there
are transfers of Proprietary Products to individuals or companies that are subsidiaries or .
other affiliated entities of LICENSEE, the term “Sales”, as used above, shall mean the
average sales price charged during the most recent fiscal quarter by LICENSEE for the
applicable Proprietary Products or if there were no such sales of the Proprietary
Products, then the average sales price charged by the LICENSEE during the most
recent fiscal quarter for substantially similar Proprietary Products.

: 12.3 As additional consideration for the granting of this License, LICENSEE
. shall pay to BEN & JERRY'S the following cumulative Fioyalty Fees:

12.3.1 (i) 2.5% of the first $4,000,000 from the combined WDC Sales and
' the RS Gross Sales which are sold each calendar year,

v (ii) 3.5% of the Sales between $4,000,000 and $5,500,000 from the
* combined WDC Sales and the RS Gross Sales which are sold each calendar year;

(i) 5% of all Sales over $5,500,000 from the combined WDC Sales
and the RS Gross Sales which are sold each calendar year.

(iv) Notwithstanding anything to the contrary contained in
subsections (i) through (iii) of this Section 12.3.1, if in any calendar year of the Term
hereof, the LICENSEE achieves Sales of $5,500,000 from the combined WDC Sales
and the RS Gross Sales, then the royalty under this Section 12.3.1 will be a flat 5% of
the combined WDC Sales and the RS Gross Sales regardless of the total for any
subsequent year Sales; and

12.3.2 Six 6% Export Net Sales which are sold each calendar year.
12.4 Notwithstanding the amount of the Total Royalty Paid in any calendar year
of this Agreement, LICENSEE guarantees that the Total Royalty Paid shall not be less
than the following (the “Guaranteed Royalty Fees”) for the calendar years indicated:
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12.4.1 First year end the Guaranteed Royalty will be US$112,500.

12.4.2 For years two through and including seven, the Guaranteed
Royalty will be the greater of $112,500 or 2.5% of the prior year's gross turnover
income fromall sources of LICENSEE.

LICENSEE agrees to pay BEN & JERRY'S the difference, if any, between the Total
Royalty Paid for each calendar year and the corresponding Guaranteed Royalty within
sixty (80) days of the calendar year end. The Guaranteed Royalty for each calendar
year will be paid in advance on a quarterly basis: one-fourth (1/4) due each quarter and
the same shall be paid on January 1, April 1, July 1, and October 1 of each calendar
year with the first payment due January 1, 1998.

12.5 LICENSEE shall not pay to BEN & JERRY’S any Retail Shop opening fee
for each and every Retail Shop owned and operated by LICENSEE under this
Agreement. The fee for any approved ParinerShop opened within the Territory shall
also be waived. If BEN & JERRY'S approves, as set forth herein, LIGENSEE sub-
licensing third parties to operate Retail Shops under this Agreement, then any and all
fees received by LICENSEE from said sub-license will be split as agreed to by BEN &

“JERRY’S and LICENSEE but in no event shall BEN & JERRY'S split be less than
$10,000.

12.6 Remittances to BEN & JERRY’S of all of the Royalties set forth in this
Article 12 shall be paid (unless otherwise set forth herein) by the fifteenth (15th) day of
each month following the end of a calendar quarter and shall be submitted to BEN &
JERRY'S, together with any reports or statements required hereunder. Any
contribution, payment, statement or report due to, but not actually received by, BEN &
JERRY'’S on the or before the prescribed date herein shall be overdue if not
postmarked by such date or the next business day if the date specified is on a weekend
or holiday recognized by the U.S. postal system. If any contribution or payment is
overdue, LICENSEE shall pay BEN & JERRY'S immediately upon demand and in
addition to the overdue amount, interest on such amount from the date it was due until
paid at the rate of eighteen percent (18%) per annum, or the maximum rate permitted
by law, whichever is less. Entitlement to such interest shall be in addition to any other
remedies BEN & JERRY'S may have. LICENSEE shall not be entitled o set off any
contributions or payments required to be made under this Article 12 against any
monetary claim it may have against BEN & JERRY'S. All Total Royalty Paid payments
and any Guaranteed Royalty payments will be made in US Dollars and will be as
directed by BEN & JERRY'S.

12.7 All payments made to BEN & JERRY'S pursuant to this Article 12 shall be
paid to BEN & JERRY’S in United States Dollars and will be wire-transferred, at
LICENSEE's expense, to such bank account as BEN & JERRY'S shali designate from
time to time. Gomputation of any amounts payable under this Agreement which require
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12.9.3 LICENSEE shall provide BEN & JERRY'S w
accounting of advertising and promotional expenditures by type ¢. ..ocvee L,
promotion. BEN & JERRY'S will approve the annual spending plans pursuant to the
Business Plan (Section 20.2). : " '

12.9.4 All marketing and promotion by LICENSEE shall be in such media
and of such type and format as set forth in this Agreement.

12.10 In the event that any government authority having jurisdiction in the
Territory imposes restrictions on the transfer of United States Dollars to places outside
of The Territory, or imposes any tax or other imposition which is required to be paid or
born by BEN & JERRY’S, BEN & JERRY'S, in its sole discretion, shall have the option
to: (i) with respect to restriction on the transfer of United States Dollars, require that
LICENSEE deposit-all payments required under this Agreement to a designated
account in the name of BEN & JERRY’S in The Territory; or (i) terminate this
Agreement pursuant to the terms of Article 23. :

13. CONSTRUCTION AND OPENING OF RETAIL SHOPS

13.1 LICENSEE shall renovate or construct, and equip the Retail Shops at
LICENSEE'S own expense. LICENSEE shall obtain all permits and certifications
required for the lawful construction and operation of each Retail Shop and shall certify
in writing to BEN & JERRY'S reasonable satisfaction that all such permits and '
certifications have been obtained.

13.2 LICENSEE shall be responsible for obtaining all licenses, permits, zoning
classifications and clearances which may be required by applicable laws, ordinances, or -
regulations, or which may be necessary or advisable owing to any restrictive covenants
relating to the premises of any Retail Shop.

13.3 Except as otherwise provided herein, prior to opening for business of each
Retail Shop, LICENSEE shall comply with all pre-opening requirements set forth in this
Agreement, the Manuals and-or elsewhere in writing by BEN & JERRY'S. LICENSEE
also shall obtain written approval by BEN & JERRY'S prior to opening each Hetail
Shop. BEN & JERRY'S, in its sole discretion, may conduct a pre or post inspection
within fifteen (15) business days of the request by LICENSEE. If the Retail Shop fails . .
the inspection, LICENSEE shall reimburse BEN & JERRY'S for the travel expenses and
room and board of representatives of BEN & JERRY'S for each inspection including the
first. '

13.4 LICENSEE shall submit the design and layout for each proposed Retail
‘Shop to BEN & JERRY’S for approval prior to beginning construction. Failure to obtain
written approval, may in BEN & JERRY'S sole discretion, constitute default of this
Agreement. | o
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14,  TRAINING

141 LICENSEE'S operations Manager shall attend and compiete, to the
satisfaction of BEN & JERRY’S, the training (“Scoop U Training”) for owners and
managers Gffered by BEN & JERRY'S. At the option of BEN & JERRY'S, and at
| [(CENSEE'S expense, any persons subsequently employed by LICENSEE in the
position of Manager shall aiso attend and complete, to the satisfaction of BEN &
JERRY'S, Scoop U Training for Managers. LICENSEE, Managers, and other
employees of LICENSEE also shall attend such additional courses, seminars, and other’
training programs as BEN & JERRY'S may reasonably require from time to time. Every
five (5) years, the current Operations Manager must attend a refresher training program
held at a designated Scoop U Training Facility.

14.2 Al training programs shall be at such times as may be designated by BEN
& JERRY'S. Training programs shall be provided in ¥ermont, USA or such other
locations as BEN & JERRY'S may designate. LICENSEE shall be responsible for any
and all other expenses incurred by LICENSEE'S trainees in connection with Scoop U
Training, including, without limitation, such cost as transportation, lodging, meals and
wages. :

14.53 - BEN & JERRY'S shall provide, at its expense, Manufacturing Standards
and Procedures, Product Handling Procedures and Standards of Operation for Retail
'Shop operations, approved product list, ice cream sampling handbooks and vend cart
manual any and all which may be updated from time to time.

15. DUTIES OF LICENSEE

15.1 LICENSEE understands and acknowledges that every detail of each of
the three components of the Licensed Business, as communicated by BEN &
JERRY'S to LICENSEE in the Manuals, training, on-going consultation, and in this
Agreement, is important to LICENSEE, BEN & JERRY'S, and other operators and
distributors of BEN & JERRY'S in order to develop and maintain quality manufacturing
standards, high operating standards, to increase the demand for the Products sold, to
protect the Wholesale Distribution Concept, including the food service component, and
to protect the reputation and goodwill of BEN & JERRY'S. .

'15.2. LICENSEE sh_gill refrain from uéing or perrﬁiﬁing the use of any of its
manufacturing, distribution facilities or Retail Shops for any purpose other than the
conduct of the Licensed Business, without first obtaining the written consent of BEN &
JERRY'S. ' '

' 1.5_.3 LICENSEE shall keep the Retail Shops open and in normal operation for
such minimum hours and days as BEN & JERRY’S may specify.
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15.4 To insure that the highest degree of quality and service is maintained,
LICENSEE shall exercise the rights granted to it herein in strict conformity with such -
standards and specifications as BEN & JERRY'S may from time to time prescribe in the
Manuals or otherwise in writing. LICENSEE shall refrain from deviating from such
standards, specifications, and procedures without the prior written consent of BEN &
JERRY'S. Accordingly, LICENSEE agrees to purchase and install, at LICENSEE'S
expense, all equipment, supplies, signs, furnishings, fixtures, decor and materials as
BEN & JERRY'S may reasonably direct from time to time in the Manuals or otherwise
in writing; and to refrain from installing or permitting to be installed on or about the
premises of any of its manufacturing facilities, distribution facilities and Retail Shops,
without the prior written consent of BEN & JERRY'S, any equipment, supplies, signs,
furnishings, fixtures, decor and materials not previously approved as meeting the
standards and specifications of BEN & JERRY'S;

15.5 LICENSEE agrees not to install or permit to be installed in any Retail
Shop any vending machine, game or coin operated device, unless specifically approved
in writing, by BEN & JERRY'S.

15.6 LICENSEF agrees to maintain an adequate supply of required supplies,
including required proprietary paper products as specified in the Operations Manuals
and other writings. ‘

15.7 LICENSEE acknowledges that: (i} the Proprietary Products, manufactured
hereunder, and the Proprietary Products distributed, offered and sold under this
Agreement are prepared from proprietary recipes developed by and, in some cases,
exclusively for BEN & JERRY'S; (i) the Proprietary Products are unique and their
formula and manufacturing processes constitute trade secrets essential to the success
of the BEN & JERRY'S business as a whole and to LICENSEE'S success hereunder;
and (jfi) LICENSEE has entered into this Agreement in order to, among other things,
obtain the right to manufacture the Proprietary Products, to distribute, offer and sell
the same through the Wholesale Distribution Channels and to operate Retail Shops. In
order 1o protect the interest of BEN & JERRY’S in the Proprietary Products and to
ensure the quality, uniformity, and distinctiveness of the same, LICENSEE agrees:
15.7.1 To purchase all the ingredients used in the Proprietary Products,
including Proprietary Ingredients, solely from BEN & JERRY’S or from suppliers
approved by BEN & JERRY'S.

15.7.2 To sell only the Products approved by BEN & JERRY'S and to sell
all Proprietary Products which are offered by BEN & JERRY'S.

15.7.3 To handle and store the Products and the Proprietary Ingredients
solely in the manner directed by BEN & JERRY'S in the Manuals or otherwise in writing;
and -

23



. Case 2:22-cv-01154-KM-JBC Document 4-2 Filed 03/11/22 Page 52 of 182 PagelD: 211

15.7.4 Not to sell, offer for sale, or sample, and to destroy immediately in
-accordance with procedures set forth in the Manuals and other writings, any Propnetary
Product or ingredients therefor which it knows, or should know through the exercise of
reasonable care, to be adulterated, tainted, contammated spoiled, expired, unsafe, or
- otherwise unfit for human consumption.

15.8 AI] Products, including Non-Proprietary Products and Proprietary Gift
Products, sold or offered for sale by LICENSEE shall meet the then current standards
and specifications of BEN & JERRY'S, as established in the Manuals or otherwise in
writing. BEN & JERRY’S may agree to allow LICENSEE to purchase any/ all
Non-Proprietary Products or ingredients for the same solely from suppliers who, (i)
demonstrate to BEN & JERRY’S continuing reasonable satisfaction the ability to meet

- the standards and specifications of BEN & JERRY'S, (ii) possess adequate quality
controls and capacity to supply LICENSEE's needs promptly and reliably, and (iii)
previously have not been disapproved by BEN & JERRY’'S. BEN & JERRY'S may,
from time to time, disapprove particular Non-Proprietary Products, ingredients, or
suppliers, if BEN & JERRY'S determines, in its sole discretion, that the Non-Proprietary
Products, ingredients or suppliers of these ingredients do not meet the quality
standards of BEN & JERRY'S.: Upon receipt of written notice of such disapproval,

- LICENSEE shall cease to use any disapproved Non-Propriety Products or ingredients
and/or cease to purchase from any disapproved supplier. LICENSEE must obtain prior
written approval to use Non-Proprietary Products and/or ingredients, by forwarding
samples of such ingredients or products to BEN &JERRY"S or to an independent
testing facility designated by BEN & JERRY’S. A charge not to exceed the reasonable
cost of evaluation and testing shall be paid by the LICENSEE. BEN & JERRY"S will
use reasonable efforts to ensure that test resuits will be communicated to the
LICENSEE in a timely fashion. As a function of the ongoing quality assurance, BEN &
JERRY'S shall have the right, but not the obligation, to require that its representatives
be permitted to inspect the facilities of the suppliers from whom Non-Proprietary
Products or ingredients are purchased. In order to protect the goodwill and reputation
of BEN & JERRY'S and to ensure the quality, uniformity, and distinctiveness of the
Non-Proprietary Products or ingredients, LICENSEE agrees to handle and store the
Non-Proprietary Products or ingredients solely in the manner directed by BEN &
JERRY'S'in the Manuals or othetwise in writing by BEN & JERRY'S.

15.9 LICENSEE shall maintain a computer system and point-of-sale system
that meets the specifications of BEN & JERRY'S, including such peripheral devices and
‘equipment as BEN & JERRY'S may specify in the Manuals or otherwise in writing
as reasonably necessary for the efficient management and operation of the righis
granted hereunder and the transmission of data to and from BEN & JERRY'S. BEN &
JERRY’S may, from time to time, specify in the Manuals or otherwise in writing the
information that LICENSEE shall collect and maintain on the computer system installed
at LICENSEE'S facilities, including Retail Shops and LICENSEE shall provide to BEN &
JERRY'S such reports as it may reasonably request from the data so collected and
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maintained. LICENSEE agrees to permit BEN & JERRY'S to access, by modem or
other requested means, information from LICENSEE's computer system. LICENSEE
must acquire software for the computer system from BEN & JERRY’S or, the functional
equivalent from an approved vendor. At the request of BEN & JERRY’S, LICENSEE
shall upgrade the computer system, point-of-sale system, and software to conform to
the specifications of BEN & JERRY'S.

15,10 LICENSEE shall stock and maintain, for both the wholesale and the retail
components, all types of approved Products in quantities sufficient to meet reasonably
anticipated customner demand in the Tetrritory. At the time each additional Retail Shop
opens, LICENSEE shall stock and display additional amounts of approved Products as
prescribed in the Manuals or in other writings.

15.11 LICENSEE shall manufacture a sufficient amount of Proprietary Products
and purchase a sufficient amount of the Products to meet the projections of the
Business Plan as outlined in Section 20.2 of this Agreement.

15.12 LICENSEE shall permit BEN & JERRY'S and their agents to enter upon
any of LICENSEE’S facilities at any time and from time to time during normal business
hours for the purpese of conducting inspections of the facilities and the books, records
and/or accounts of LICENSEE. LICENSEE shall cooperate with representatives of
BEN & JERRY'S in such inspections by rendering such assistance as they may
reasonably request; and, upon written notice from BEN & JERRY'S or its agents, and
without limiting other rights of BEN & JERRY'S under this Agreement, shall take such
steps as may be necessary to correct immediately any deficiencies detected during any -
such inspection. If LICENSEE fails an inspection and BEN & JERRY'S determines that
a re-inspection is required, LICENSEE shall reimburse BEN & JERRY'S for the trave!
expenses and room and board of their representatives for subsequent inspections to
ensure all deficiencies have been corrected.

15.13 LICENSEE shall ensure that all marketing and promotional materials,
signs, decorations, paper goods (including disposable food containers, napkins, menu
boards and all forms and stationery used in each component of the Licensed Business
and other items specified by BEN & JERRY’S bear the Proprietary Marks in the form,
color, location, and manner prescribed by BEN & JERRY'S and are maintained in good
and clean condition.

15.14 LICENSEE shall maintain its manufacturing, wholesale distribution
facilities and Retail Shop locations (including adjacent public areas) in a clean, orderly
condition and in excellent repair; and, in connection therewith, LICENSEE shall, at its
expense, make such repairs and replacements thereto (but no others without prior
written consent of BEN & JERRY'S) as may be required for that purpose.

15.15 LICENSEE shall not implement any change to any of the three (3)
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- componentis of the Licensed Business without the prior written consent of BEN &
JERRY'S. LICENSEE shall notify BEN & JERRY’S in writing of any change, :
amendment, or improvement in the Manuals which LICENSEE proposes to make, and
shall provide to BEN & JERRY’S such information as BEN & JERRY'S requests
regarding the proposed change. BEN & JERRY'S shall use reasonable efforts to
respond to LICENSEE'S requests submitted under this Section 15.15 in a reasonable
amount of time. Under no circumstances shall the approval or consent of BEN &
JERRY’S to any request be deemed to have been granted to LICENSEE absent
LICENSEE'S receipt of express written notice thereof from BEN & JERRY'S.
LICENSEE acknowledges and agrees that BEN & JERRY'S shall have the right to
incorporate the proposed change into the manufacturing of the Proprietary Products
and/or distribution of the same and shall thereupon obtain all right, title, and interest
therein without compensation to LICENSEE.

15.16 At the request of BEN & JERRY'S, but not more often than once every
five (5) years, unless sooner required by LICENSEE’S lease, LICENSEE shall refurbish
the Premises of each Retail Shop, at its expense, to conform to the store design, trade
dress, color schemes and presentation of the Proprietary Marks in a manner consistent
with the then current image for new Retail Shops located outside the United States.
Such refurbishment may include structural changes, installation of new equipment and
signs, remodeling, redecoration and modifications to existing improvements.

- 15.17 LICENSEE shall comply with all terms of its leases or subleases, its
financing agreements (if any), and all other agreements affecting the operation of the
business and shall undertake best efforts to maintain a good and positive working
relationship with its landlords and/or lessors; and shall not engage in any activity which
may jeopardize LICENSEE'S right to remain in possession of, or to renew the lease or
sublease for, the Premises of each-Retail Shop.

15.18 LICENSEE shall meet and maintain the highest health or safety standards
and ratings applicable to the manufacture of the Proprietary Products, wholesale
distribution of the Proprietary Products and operation of the Retail Shop (s). LICENSEE
shall furnish to BEN & JERRY’S, within twenty-four (24) hours after receipt thereof, a
copy of ariy.violation or citation which indicates LICENSEE'S failure to maintain such
health or safety standards. :

15.19 If LICENSEE leams that any retail outlet in LICENSEE'S Territory, which
is not sold Proprietary Products by LICENSEE, is selling Proprietary Products,
LICENSEE shall notify BEN & JERRY’S in writing within fourteen (14) days. Failure by
LICENSEE to notify BEN & JERRY'S within fourteen (14) days shall constitute a waiver
of any and all of LICENSEE'S rights against BEN & JERRY'S under this Agreement.

15.20 LICENSEE shall use its best efforts to integrate into its business a
reasonable number (given the size of LICENSEE's operation) of sogially responsible
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activities which are not inconsistent with, those activities and programs which BEN &

- JERRY'S condugcts to implement its social mission described in the current BEN &
JERRY'S annual report, memoranda to LICENSEE's, and other documents directed to
LICENSEE.

“ 15.21 LICENSEE shall comply, and shall use its best efforts to ensure that it and
all entities dealing through LICENSEE complies with all applicable, national, federal,
regional, provincial, state or local laws and regulations in performing its duties
hereunder and in any of its dealings with respect to the Products (including without
limitation any approvals necessary in connection with any advertising that may be
approved by BEN & JERRY'S pursuant to this Agreement). LICENSEE shall be solely
responsible for obtaining any required governmental approval in the Territory for this
Agreement, and LICENSEE represents and warrants that this Agreement is valid,
binding and enforceable in accordance with its terms in the Territory, without any
requirement of any approval, consent, license or permit from any government entity,
agency or authority {(other than such approval, consent, license or permit s has already
been obtained by LICENSEE.

15.22 Each Retail Shop shall at all times be under the direct, on premises ,
supervision of LICENSEE or a Manager appointed by the LICENSEE and approved of
by BEN & JERRY'S (“Manager”), who has satisfactorily completed the Scoop U
Training described in Section (check). LICENSEE shall maintain a competent,
conscientious, trained staff at each Retail Shop. LICENSEE shall use its best efforts to
ensure that all of its employees preserve good customer relations; render competent,
prompt, courteous and knowledgeable service; and meet such minimum standards as
BEN & JERRY'S may establish from time to time in the Manuals and other writings.
LICENSEE and its employees shall handle all customer complaints, refunds, returns -
and other adjustments in a manner that will not detract from the name and goodwili of
BEN & JERRY'S. LICENSEE will use the system designed by BEN & JERRY'S for
training employees, as communicated to LICENSEE by BEN & JERRY'S in the
Manuals and in Scoop U Training, and by BEN & JERRY'S in continuing consultation.
LICENSEE shall be solely responsible for all employment decision and functions of the
LICENSEFE’S business including those related to hiring, firing, wage and hour
requireménts, record keeping, supervision and discipline of employees.

15.23 At the request of BEN & JERRY'S, LICENSEE agrees to return obsolete
~ sighage (which is used in the Retail Shops) to a location prescribed by BEN &
JERRY'S. BEN & JERRY’ S’ agrees to pay to LICENSEE the depreciated value of any
obsolete signage.

15.24 LICENSEE shall promptly notify BEN & JERRY'S in the event that
LICENSEE knows or has reason to believe that any act or refrainment from acting
required by or contemplated under this Agresment violates any law, rule or regulation
(whether criminal or non-criminal) of the Territory or any political or governmental
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subdivision thefeof. LICENSEE shall promptly notify BEN & JERRY'S in writing of any
claim or proceeding involving any Product no later than ten (10) days after LICENSEE
learns of such claim or proceedlng '

15.25 LICENSEE agrees that it shall not act or omit to act in any way that would
violate any of the export control laws or I’EQU]a’{IOﬂS of the U.S., and no party shall be
required hereunder to act or omit to act in any way that it beheves in good faith would
violate any such law or regulation.

16.  PROPRIETARY MARKS

16. 1 'BEN & JERRY'S represents, with respect to the Proprietary Marks, that
BEN & JERRY'S has the right to use, and to license LICENSEE to uss, the Propristary
~ Marks in connection with the rights granted herein within the Territory.

16.2 LICENSEE acknowledges that the rights granted to LICENSEE pursuant
to this Agreement are granted only in connection with LICENSEE'S exercise of the
rights granted pursuant Section 1.1, all as specifically provided for in the Agreement.

16.3  With respect to LECENSEE S use of the Proprietary Marks, LICENSEE
agrees to:

16.3.1 Use only the Proprietary Marks designated by BEN & JERRY'S,
and to use them only in the manner authorized and permitted by BEN & JERRY'S;

16.3.2 Use the Proprietary'Mark's only for the Manufacture of the
Proprietary Products, distribution of the same in the Territory and operation of the Retail
Shops;

- 16.8.3 Manufacture the Proprietary Products, distribute the same and
operate the Retail Shops only under the name "Ben & Jerry's," and use the Proprietary
‘Marks without prefix or suffix, unless otherwise authorized or requlred by BEN &
JERRY'S.LICENSEE shall not use the Proprietary Marks as part of its corporate or

: other legal name;

- 16.3. 4 lden’ufy itself as an authorized ilcensee of BEN & JERRY'S in
conjunction with any use of the Proprietary Marks in the manner required by BEN &
JERRY’S, including on delivery equipment, invoices, arder forms, receipts, and
business stationery, as well as at such conspicuous locations on each manufacturing,
distribution facility, Retail Shop and food service outlets as BEN & JERRY'S may
des;gnate in writing;

~ 16.3.5 Not to use the Proprietary’ Marks to incur any obligation or
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1ndebtedness on behalf of BEN & JERRY'S;

16. 3, 6 Execute any documents deemed necessary by BEN & JERRY'S
to obtain protection for the Proprietary Marks, or to maintain their continued validity and
enforceability, in the Territory; and : :

16.3.7 Promptly notify BEN & JERRY’S of any suspected unauthorized
use of the Proprietary Marks, any challenge to the validity of the Proprietary Marks, or
any challenge to the ownership by BEN & JERRY’S of, the right of BEN & JERRY'S to
use and to license others to use, or LICENSEE'S right to use, the Proprietary Marks.

- LICENSEE acknowledges that BEN & JERRY'S has the sole right to direct and control

any administrative proceeding or litigation involving the Proprietary Marks, including any
settlement thereof. BEN & JERRY'S has the right, but not the obligation, to take action
against uses by others that may constitute infringement of the Proprietary Marks. In the
event of any litigation relating fo LICENSEE'S use of the Proprietary Marks, LICENSEE
shall execute any and all documents and do such acts as may, in the opinion of BEN &
JERRY'S, be necessary to carry out such defense or prosecution, including, but not
limited to, becoming a nominal party to any legal action. Except to the extent that such
litigation is the result of LICENSEE'S use of the Propristary Marks in a manner
inconsistent with the terms of this Agreement, BEN & JERRY’S agrees to reimburse
LICENSEE for its out-of-pocket costs in doing such acts, and

16.3.8 Not to use any marks, names, logos or other promotional or
marketing materials that are confusingly similar to, or colorable imitations of, the
Proprietary Marks or any of them, or promotional or marketing materials that are or
were used in connection W|th or bearing the Proprietary Marks.

16.4 LICENSEE expressly understands and acknowledges that:

16.4.1 BEN & JERRY'S is the owner of all right, title, and interest in and to
the Proprietary Marks and the goodwill associated with and symbolized by them. Except
as specifically and clearly granted herein, it is understood that BEN & JERRY'S is not
granting to LICENSEE, and LICENSEE does not acquire, by the operation of this
Agreement or otherwise, any right to or interest in the name “BEN & JERRY'S” or any
derivation of said name or any Proprietary Products.

- 16.4.2 LICENSEE agrees that BEN & JERRY'S may immediately
terminate this Agreement pursuant to Section 23.2 if, during the term of this Agreement:
(i) LICENSEE directly or indirectly contests the validity of, the ownership of BEN &
JERRY'S of, or the right of BEN & JERRY'S to use and to license others to use, the
Proprietary Marks or (i) LICENSEE attempts to register in its own name any trademark
and/or copyright associated with any portion of the rights granted hereunder.

16.4.3 LICENSEE'S use of the Proprietary Marks does not give
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LICENSEE any ownership lnterest or other interest in or to the Proprietary Marks;

16.4.4 Any and all goodwill ansmg from LICENSEE'S use of the
Proprietary Marks shall inure solely and exclusively to the benefit of BEN & JERRY'S,
and upon expiration or termination of this Agreement, no monetary amount shall be
assigned as atiributable to any goodwill associated with LICENSEE’S use of the
Proprietary Marks;

: 16.4.5 Except as specified in Section 1.1, the license of the Proprietary
Marks granted hereunder to LICENSEE is nonexclusive, and BEN & JERRY'S thus
has and retains the rights, among others (a) to use the Proprietary Marks itself in
connection with selling the Proprietary Products and (b) to grant other licenses for the
Proprietary Marks. BEN & JERRY’S has the right to develop and establish other
businesses using the Proprietary Marks, similar proprietary marks, or any other
proprietary marks, and to grant licenses thereto without providing any rights therein to
LICENSEE; and

16.4.6 BEN & JERRY'S reserves the right to add to the Proprietary Marks
and to substitute different proprietary marks for use in identifying the Proprietary
Products and the businesses cperating thereunder at the sole discretion of BEN &
JERRY '’ 8. LICENSEE shall make all such additions and substitutions, at its expense.

16.4.7 LICENSEE will be responsible, at its own sole expense-and cost, to
‘design, manufacture and place all point of purchase displays and advertising materials
for promotion of the Products in the Territory. All advertising, brochures, displays and
other marketing materials or literature in any way relating to the Products and/or using
the Proprietary Marks will be subject to the prior written approval of BEN & JERRY'S,
both with respect to copy and mode of use, all as set forth in this Agreement.

17. . OPERATING MANUALS

171 In order to protect the reputation and goodwill of BEN & JERRY'S and to
maintain high standards of Manufacturing, Wholesale Distribution Channels and the
operatlonm‘ Retail Shops, LICENSEE shall exercise the rights granted to it hereunder
in strict accordance with the standards, methods, policies, and procedures specified in

- the English language Manuals which LICENSEE shall receive on loan from BEN &
- JERRY'S, for the term of this Agreement, after LICENSEE's execution of this
Agreement.

. 17.2 LICENSEE shall treat the Manuals, any translation thereof, any other
materials created for or approved for use in the manufacturing of the Proprietary
Products and the operation of the Retail Shops and the information contained therein
as confidential, and shall use best efforts to maintain such information as secret and
confidential. Except as described in Section 17.3 LICENSEE shall not copy, duplicate,
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record, or otherwise reproduce the foregoing materials, in whole or in part, or otherwise
make the same available to any unauthorized person.

17.3 LICENSEE may obtain, at its sole expense, a local-language translation of
the Manuals, and any operating and instructional materials BEN & JERRY'S provides io
LICENSEE. If LICENSEE deems such translation necessary for the full and proper
exercise of the rights granted herein within the Territory. Such translation shall be
approved by BEN & JERRY’S prior to its use, and all translators shall execute such
document or documents as BEN & JERRY'S may require to assign to BEN & JERRY'S
any rights said translators may have in the translated materials. BEN & JERRY’S shall
use its best efforts to review for approval all translations submitted to BEN & JERRY'S
by LICENSEE within sixty (60) days of receipt of such translations by BEN & JERRY'S.

17.4 All copies of the Manuals, including any translations thereof, shall remain
the sole property of BEN & JERRY'S and shall be kept in a secure place and retumed
to BEN & JERRY'S as prowded herein.

17.5 BEN & JERRY'S may from time to time revise the contents of the
Manuals, LICENSEE expressly agrees to comply with each such new or revised
standard within a reasonable time period after receipt of written notice from BEN &
JERRY'’S of such change(s). LICENSEE may suggest changes to the Manuals as

~described in Section 15.15.

17.6 LICENSEE shall ensure that ali copies of the Manuals, whether
translations or originals, are kept current at all times. In the event of any dispute as to
the contents of the Manuals, the terms of the master copies maintained at the home
office of BEN & JERRY'S shall be controlling.

18. CONFIDENTIAL INFORMATION

18.1 Each party to this Agreement shall use its best efforts, which shall not be
less than the same amount of care such party takes to ensure its own confidential
information.is so maintained, to keep strictly confidential and to prevent the

unauthorized use of all information received from the other party to this Agreement.
Such Confidential Information shall include, without limitation, not only the Licensed
Technology but also any information: (i) relating to the formulation of the Proprietary
Products or the operation of the Retail Shops, or (i) which, prior to or concurrent with its
disclosure to the other party, is identified in writing as confidential; provided, however,
that LICENSEE may use and disclose {o others such Confidential information received
from BEN & JERRY'S as may be necessary in connection with the full and proper
exercise of the rights granted hereunder. Neither party to this Agreement shall be
bound by any confidentiality restrictions with respect to any information to the exterit
that such information: :
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18.1.1 Came into the lawful possession of the receiving party through
sources other than the other party to this Agreement, and where the sources providing
such information were under no direct or indirect confidentiality obhgatlon to the other
party to this Agreement with respect to such information; or

18.1.2 Became publicly available through no act or failure fo act on the
part of the 'rec_eiving party.

18.1.3 The Manufacture of any Proprietary Product as well as the
marketing, distribution, sale, and service by LICENSEE of the same, including the
supporting documentation therefor, which inherently discloses the Confidential
Information of BEN & JERRY'S shall not in itself be deemed publication, disclosure or
dissemination of such Confidential Information for purposes of this Article 18; provided,
however, that none of the documents containing Confidential Information transferred by
BEN & JERRY’S to LICENSEE hereunder, or any portion thereof, may be used by
LICENSEE as such supportlng documentation without written consent by BEN &
JERRY'S.

18.2 At BEN & JERRY’S's request, LICENSEE shall require its Owners,
Managers, and any other personnel having access to any of BEN & JERRY'S
confidential information, to execute covenants, in a form approved by BEN & JERRY'S,
that such personnel will maintain the confidentiality of information they receive in
connection with their employment by LICENSEE. Such covenants shall be in a form .
satisfactory to BEN & JERRY'S, including specific identification of BEN & JERRY'S as
a third-party beneficiary of such covenants with the independent right to enforce them.

19, ACCOUNTING AND RECORDS

19.1 LICENSEE shall record all sales of all components of the Licensed
Business on a computer-based, point-of-sale record keeping and control system
desighated by BEN & JERRY'S, or on any other equipment specified by BEN &
JERRY'S in the Manuals or otherwise in writing. LICENSEE shall prepare, and shall
preserve for at least five (5) years from the dates of their preparation, complete and
accurate hooks, records, and accounts, in accordance with generally accepted
accounting principles and in the form and manner prescribed by BEN & JERRY'S from
time to time in the Manuals or otherwise in wiiting. The reporting requirementis of this
Article 19 shall be in addition to, and not in lieu of, the electronic reporting required
under Section 15.9.

19.2 All Gross Sales, sales tax, and charges coliected on behalf of third parties
shall be recorded by LICENSEE in accordance with the procedures prescribed in the
Manuals, and on such point-of-sale recording keeping and control system as BEN &

- JERRY'S may specify pursuant io Article 15 of this Agreement.
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19.3 - LICENSEE shall, at LICENSEE's expené.e, submit to BEN & JERRY'S in
the form prescribed by BEN & JERRY'S, the following reports, financial statements, and
other data: '

19.3.1 No later than the fifteenth (15th) day of the months of January,
April,.July and October, a profit and loss statement (including but not limited to Profit &
Loss Statements for each Retail Scoop Shop) reflecting all Gross Sales, during the
preceding three calendar months, for all sales of the Products sold by LICENSEE, or
the equivalent in the Territory, prepare profit and loss statements on an accrual basis,
using generally accepted international accounting principles; and '

19.3.2 Other forms, statements, reports, records, information, and data as
BEN & JERRY'S may reasonably designate. s

19.4 BEN & JERRY'S and its agents shall have the right at all reasonable
times to examine and copy, at their expense, the books, records, accounts, and/or
business tax returns of LICENSEE. BEN & JERRY'S shall also have the right, at any
time, to have an independent audit made of the books of LICENSEE. If an audit reveals
that any contributions or payments have been understated in any statement or report to
BEN & JERRY'S, then LICENSEE shall immediately pay to BEN & JERRY'S the
amount understated upon demand, in addition to interest from the date such amount
was due until paid, at the rate of eighteen percent (18%) per annum, or the maximum

 rate permitted by law, whichever is less. If any audit discloses an understatement in any
statement or report of three percent (3%) or more, LICENSEE shall, in addition to
repayment of monies owed with interest, pay for any and all costs and expenses
connected with such audit (including travel, lodging and wages expenses, and
reasonable accounting and legal costs). The foregoing remedies shall be in addition to
any other remedies BEN & JERRY'S may have. '

20. MARKETING AND PROMOTION

20.1 Recognizing the value of marketing and promotion, and the importance of
the standardization of marketing and promotion programs to the furtherance of the
goodwill and public image, LICENSEE and BEN & JERRY'S agree, for the term of this
Agreement, including any proposed renewal thereof, in accordance with the following:

20.2 Upon the execution of this Agreement and prior to August in each
following year, LICENSEE shall complete and provide to BEN & JERRY'S a business
plan ("Business Plan") for the Territory for the next calendar year, which shall include
proposed marketing activity, projected sales, LICENSEE'S plan to fulfill its social
mission activity as set forth in Section 15.20 and such other matters as BEN &
JERRY’S may reasonably prescribe. Failure to supply such Business Plan and/or
failure to meet the goals of each such Business Plan, constitutes a material breach of
this Agreement and the appropriate provisions of Article 23. . o
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20.3  All marketing and promotion materials used by LICENSEE must strictly
conform to the requirements of BEN & JERRY'S as set forth in the Manuals or
otherwise in writing. As described , LICENSEE may petition BEN & JEF{F{Y S in writing
to change such requirements.

. 20.4 When LICENSEE advertises and/or markets any of the Products
LICENSEE shall ensure that its marketing and advertising efforts are in accordance
with high quality and good taste and will be comparable to the highest quality marketing
efforts in the Territory for competitive products. LICENSEE shall bear all costs of its
marketing and advertising of the Products hereunder. :

20.5 Atall time during the Term, LICENSEE shall provide BEN & JERRY'S with
a “Product Manager” who shall be reasonable satisfactory to BEN & JERRY'S. The
Product Manager shall be a designated employee of LICENSEE who shall be available
to BEN & JERRY’S on a reascnable basis during LICENSEE'S regular business hours.
The Product Manager shall maintain continuous contact with such BEN & JERRY'S
employee, as BEN & JERRY'S may from time to time designate, and shall be fully
familiar with BEN & JERRY'S method of operation in general and with the Products in
particular, and shall coordinate the performance by LICENSEE of its manufacturing,
distribution, retail operations, marketing, promotional and product support obligations
under this Agreement, and shall promptly respond to all of BEN & JERRY'S both oral
and written requests.

20.6 LICENSEE shall (a) conduct business in a manner that reflects favorably
at all times on the Products and the good name, goodwill and reputation of BEN &
JERRY'S; (b) avoid deceptive, misleading or unethical practices that are or might be
detrimental to BEN & JERRY'S, the Products or the public, including, but not limited to,
disparagement of BEN & JERRY'S or the Products; (c) make no false or misleading
representations with regard to BEN & JERRY'S or the Products; (d) not publish or
employ or cooperate in the publication or employment of any misleading or deceptive
advertising material; (e) make no representations, warranties or guaraniies to anyone
with respect to the specifications, features or capabilities of the Products that are
inconsistent with any literature distributed by BEN & JERRY'S, including all warranties
and disclaimers contained therein; and (f) not engage in illegal or deceptive trade
practices such as bait and swﬂch techniques or any other practices proscribed

[hereunder :

20.7 BEN & JERRY'S acknowledges that, subject fo the terms and conditions
of this Agreement, LICENSEE has the right to use the Proprietary Marks in or on
catalogues and display, advertising and promotion materials (all such catalogues and
display, advertising and promotional materials incorporating the Propristary Marks
referred to collectively herein as “Promotional Materials”) for the Products; provided,
however, that LICENSEE shall submit the Promotional Materials to BEN & JERRY'S for
its written approval prior to any use thereof. LICENSEE shall procure BEN & JERRY'S
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approval of Promotional Materials in two steps: first, when LICENSEE has put the
Promotional Materials in rough or story board format, and second, when LICENSEE
has put the Promotional Materials in final form. In each case, LICENSEE shall provide
BEN & JERRY'S with copies of the Promotional Materials both in English and in the
language in which LICENSEE proposes to-use such Promotional Materials, BEN &
JERRY'S approval or disappraval shall lie in BEN & JERRY'S sole discretion, and the
use of unapproved Promotional Materials is strictly prohibited. BEN & JERRY’S shall
endeavor to provide its approvals or disapprovals hereunder reasonable promptly;
provided, however, that all Promotional Materials not approved in writing by BEN &
JERRY’S within then (10) days of BEN & JERRY’S writien receipt of LICENSEE'S
request for approvals shall be deemed disapproved. Printed matter submitted to BEN
& JERRY'S for approval hereunder shall be submitted with four (4) additional copies
thereof. If BEN & JERRY'S provides LICENSEE with forms for use in the submission of
Promotional Material approval requests, LICENSEE shall use the same.

20.8 Without limiting the foregoing, LICENSEE shall obtain the prior written
approval of BEN & JERRY'S regarding any promotion relating to the Products and shall
not, without BEN & JERRY'S prior written consent (which may be granted or withheld in
BEN & JERRY’S sole discretion), sell or otherwise provide any Products for use in fund-
raisers, sweepstakes or similar activities or provide Products for use as prizes,
premiums or give-aways. Al costs of all advertising and promotions shall be borne by
LICENSEE. LICENSEE shall pay to BEN & JERRY'S all out of pocket costs of BEN &
JERRY'S for the artwork and copy provided by BEN & JERRY’S.

20.9 LICENSEE shall not utilize the Promotional Materials or any part thereof
in connection with any products or services other than the Products or sclely to promote
LICENSEE and, without limiting the materiality of any other term of this Agreement,
such use shall be considered a material breach of this Agreement.

20.10 LICENSEE shall be solely responsible for ensuring that all campaign and
marketing materials (including without limitation, any Promotional Materials) shall
comply with all applicable laws and regulations. BEN & JERRY'S authorization of the
use or manner of use of any proposed Promotional Materials hereunder shall not
constitute_an opinion as the legal appropriateness or adequacy of such use or manner
of use and LICENSEE'S use of the same shall be its sole responsibility.

20;1,1 BEN & JERRY’S may, in its sole discretion and at its sole expense
contribute Product and/or Proprietary Gift Products to be used for promotions.

21.  INSURANCE

21.1 LICENSEE shall procure, prior to the commencement of any operations
under this Agreement, and shall maintain in full force and effect at all times during the
term of this Agreement, at LICENSEE'S expense, an insurance policy or policies
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protecting LICENSEE, and BEN & JERRY’S and their respective officers, directors,
partners, agents, and employees against any demand or claim with respect to personal
injury, death, or property damage, or any loss, liahility, or expense whatsoever arising
or occurring upon or in connection with the manufacture of the Proprietary: Products,
distribution of the Products, or the operation of Retail Shops, including, but not limited
to, comprehensive general liability insurance, property and casualty insurance, statutory
workers' compensation insurance, and product liability insurance. Such policy or
policies shall be written by a responsible carrier or carriers acceptable to BEN &
JERRY'S, shall name BEN & JERRY'S and their affiliates as additional insured, and
shall provide at least the types and minimum amounts of coverage specified in the
Manuals and other writings . If the type of insurance coverage typically obtained by
businesses operating in The Territory that are similar to or the same as operation of the
business differs from that described in the Manuals, LICENSEE may petition BEN &
JERRY'S to deviate from the requirement that LICENSEE purchase of such insurance.

21.2 LICENSEE'S obligation to obtain and maintain the policy or policies in the
amounts specified in the Manuals and other writings shall not be limited in any way by
reason of any insurance which may be maintained by BEN & JERRY'S nor shall

. LICENSEE's performance of that obligation relieve it of liability under the indemnity
provisions set forth in Article 28 of this Agreement.

21.3 Prior o the commencement of any operations under this Agreement, and
thereafter on an annual basis, LICENSEE shall deliver to BEN & JERRY'S, certificates
of insurance ("Certificates of Insurance") evidencing the proper types and minimum
amounts of coverage for all components of the Business. LICENSEE also shall

- maintain Certificates of Insurance evidencing the proper types and minimum amounts
of coverage and furnish a copy to BEN & JERRY’S. Ali Certificates shall expressly
provide that no less than thirty (30) days' prior written notice shall be given to BEN &
JERRY'S in the event of material alteration to or cancellation of the coverages
evidenced by such Certiificates.

21.4 Should LICENSEE falil, for any reason, to procure or maintain the
insurance required by this Agreement, as such requirements may be revised by BEN &
JERRY'S in the Manuals or otherwise in writing, BEN & JERRY'S shall have the right
and authority (but not the obligation) to procure such insurance and fo charge same to
LICENSEE, which charges, together with a reasonable fee for the expenses of BEN &
JERRY'S in so acting, shall be payable by LICENSEE immediately upon notice. The
foregoing remedies shall be in addition to any other remedies BEN & JERRY’S may
have.

22. TRANSFER OF INTEREST IN THE LICENSED BUSINESS

22.1 BEN & JERRY'S shall have the right to transfer or assign this Agreement
and all or any part of its rights or obligations herein to any person or legal entity,
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provided that such assignee agrees to be bound by all of the provisions of this
Agreement, and any designated assignee of BEN & JERRY’S shall become solely
responsible for all obligations of BEN & JERRY’S under this Agreement from the date of
assignment. LICENSEE shall execute such documents of acknowledgment of '
assignment; or otherwise, as BEN & JERRY'S shall request with respect to such
assignment by BEN & JERRY'S.

299  |ICENSEE understands and acknowledges that the rights and duties set

forth in this Agreement are personal to LICENSEE, and that BEN & JERRY'S has

. granted this license in reliance on the business skill, financial capacity, and personal
character of LICENSEE's owners. Accordingly, LICENSEE shall not sell, assign,
transfer, convey, pledge, encumber, merge, or give (collectively, “transfer’) away any
rights or obligations under this Agreement without notifying, and obtaining the prior
written consent of, BEN & JERRY'S. For the purposes of this Section 22.2, any
change of control of LICENSEE shall censtitute a transfer of LICENSEE's rights and
obligations under this Agreement. :

223 LICENSEE shall not grant a security interest in the rights granted by BEN
& JERRY'S hereunder unless the secured party agrees that in the event of any default
by LICENSEE under any documents related to the security interest, BEN & JERRY'S
shall have the right and option (but not the obligation) to be substituted as obligor to the
secured party and to cure any default of LICENSEE, and, in the event BEN & JERRY'S
exercises such option, any acceleration of indebtedness due to LICENSEE'S default
shall be void.

224 The consent of BEN & JERRY'S to a transfer pursuant to this Article 22
shall not constitute a waiver of any claims it may have against the transferring party, nor
shall it be a waiver of the right of BEN & JERRY'S to demand exact compliance with
any of the terms of this Agreement by the transferor or transferee.

225 Any Retail Shop which has not been refurbished pursuant to Section 4.2.6
within five (5) years of the proposed transfer, shall, in a manner satisfactory to BEN &
JERRY’S, be refurbished, renovated, and/or reconstructed by transferee and the
transferee_shall expend such funds as BEN & JERRY'S requires in doing so, to conform
to the general building design, trade dress, color schemes, and presentation of the.
Proprietary Marks to the image then current for new or the most recently remodeled
Retail Shops within BEN & JERRY'S Retail System (including, without limitation, -
structural changes, remodeling, redecoration and modification to existing
improvements).

22 6 The Transferee and/or the Transferee’'s Manager if transferee or an owner
of transferee will not manage the Retail Shop (s) at the transferee’s expense, must
successfully complete the then current BEN & JERRY'S training programs for operators
and managers upon such terms and conditions as BEN& JERRY'S reasonable may
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requ:re and

22.7 The LICENSEE shall pay a transferfee in an amount equal to one thlrd
(1/3) of the then current, initial Internationa! Licensee Fee being charged to a new
operator or the Renewal Fee (Section 4.2.9) whichever is greater within the System at
the time of the transfer. in the case of a transfer to a business entity formed by
| ICENSEE for the convenience of ownership, however, no such transfer fee shall be
required.

23. DEFAULT AND TERMINATION

231 LICENSEE shall be in default under this Agreement, and all rights granted
to LICENSEE herein shall automatically terminate without notice to LICENSEE, if
LICENSEE shall become insolvent or make a general assignment for the benefit of
creditors; if a petition in bankruptey is filed by LICENSEE or such a petition is filed
against and not opposed by LICENSEE,; if LICENSEE is adjudicated bankrupt or
insolvent; if a proceeding for the appointment of a receiver of LICENSEE or other
custodian for LICENSEE'S business or assets is filed and consented to by LICENSEE;
if a receiver or other custodian (permanent or temporary), or the local equivalent
thereof, of LICENSEE’S assets or property, or any part thereof, is appointed by any
court of competent jurisdiction; if proceedings for a composition with creditors under any
law of the Territory is instituted by or against LICENSEE; if a final judgment remains
unsatisfied or of record for thirty (30) days or longer; if LICENSEE is dissolved; if
execution is levied against LICENSEE’S business or property; if suit to foreclose any
lien or mortgage against the equipment used for the manufacture of the Proprietary
Products is instituted against LICENSEE and not dismissed within thirty (30) days; or if
the real or personal property of the LICENSEE shall be sold after levy thereupon by any
government official. .

23.2 In addition to the events described in Ariicle 12 and Section 16.4.2, upon
the occurrence of any of the following events of default, BEN & JERRY'S may, at its
option, terminate this Agreement and all rights granted hereunder, without affordmg
LICENSEE any opportunity to cure the default, effective immediately upon the prowsuon
of notice to LICENSEE (in the manner provided under Article 29):

23.2.1 If LICENSEE acts, or fails to act, in any manner which is
inconsistent with or contrary to the terms and conditions of the rights granted
hereunder; :

23.2.2 If LICENSEE or any of its owners is convicted of a serious ctime,

or any other.crime or offense that BEN & JERRY'S believes is reasonably likely to have:
an adverse effect on the manufacture of the Proprietary Products and/or distribution of
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the same or the operation of the Retail Shops, the Propnetary Marks, the goodw1ll
associated therewith, or the interest of BEN & JERRY’S therein;

~23.2.3 lfathreat or dangerto public health or safety results from
LICENSEE’S manufacture of the Proprietary Products, distribution of the Products or
operation of the Retail Shops;

23.2.4 If LICENSEE's action or inaction, at any time, results in the loss bf
the right, or forfeiture of the right, to do or transact business in The Territory;

23.2.5 If LICENSEE fails to maintain or observe any of the health and
sanitation standards and procedures prescribed by BEN & JERRY'S | in ’thls Agreement
or by BEN & JERRY'S in the Manuals, or otherwise in writing;

23.2.6 If LICENSEE purports to grant, license or sublicense any other
person or entity to distribute the Proprietary Products or to establish a business similar
to the Licensed Business in the Territory in violation of Section 1.3 ér exporis
Proprietary Products or otherwise violates Section 1.4 or purports to make any transfer
contrary to the terms of Article 22;

23.2.7 If LICENSEE knowingly maintains false books or records, or
knowingly submits any false statements or reports to BEN & JERRY'S;

23.2.8 [f, contrary to the terms of Article 17 or Atticle 18, L]CENSEE
discloses or divulges the contents of the Manuals or other confidential information
provided to LICENSEE by BEN & JERRY'S;

23.2.9 If LICENSEE misuses or makes any unauthorized use of the
Propnetary Marks or any other identifying characteristics of the Products or files for a
mark, in its own name, which relates to any portion of the rights granted hereunder;

23.2.10 If LICENSEE exercises the rights granted hereunder in a manner
that materially impairs the reputation or goodwill associated with the Proprietary Marks,
Proprietary Products, or the rights of BEN & JERRY'S therein;

23.2. 11 If LICENSEE, after curlng a default pursuant to Section 23.3 or
Section 23.4, commits the same default again.

23.2.12 LICENSEE shall not, without BEN & JERRY’S prior written
approval, transfer shares of stock in LICENSEE'S company (The American Company of
lce Cream Manufacturing I.E. Limited) in any amount which would significantly change
the percentage of stock owned by the stockholders as of the signature date of this
License Agreement. In the event Avi Zinger ceases to control and be actively involved
in the management of LICENSEE, this Agreement shall terminate.

39



Case 2:22-cv-01154-KM-JBC Document 4-2 Filed 03/11/22 Page 68 of 182 PagelD: 227

23.3 Upon the occurrence of any of the following events of default, BEN & -
JERRY'S may, at its option, terminate this Agreement by giving written notice of
. termination (in the manner set forth under Section 29) stating the nature of the default

1o LICENSEE at least fourteen (14) days prior to the effective date of termination;

‘provided, however, that LICENSEE may avoid termination by immediately initiating a -
remedy to cure such default, curing it to the satisfaction of BEN & JERRY’S, and by
promptly providing proof thereof to BEN & JERRY'S within the fourteen (14) day period.
If any such default is not cured within the specified time, this Agreement shall terminate
without further notice to LICENSEE, effective immediately upon the expiration of the
fourteen (14) day period or such longer period as applicable law may require. Defaults
which are susceptible of cure hereunder include the following illustrative events:

23.3.1 If LICENSEE fails, refusés, or'neglects promptly to pay any
monies owing to BEN & JERRY’S or its Affiliates when due; or

28.3.2 If LICENSEE refuses to permit BEN & JERRY'S or its
representatives to inspect the facilities used to manufacture the Proprietary Products or

distribution of the Products, or the Retail Shops, or the books, records, or accounts of
LICENSEE upon demand or; -

, 23.3.3 If LICENSEE fails, refuses, or neglects promptly to submit
Certificates of Insurance to BEN & JERRY'S when due as required under Article 21.

23.4 Except as otherwise provided in Section 23.1 Section 23.2 and Section
23.3 of this Agreement, upon any other default by LICENSEE, BEN & JERRY'S may
terminate this Agreement by giving written notice of termination (in the manner set forth
under Section 29) stating the nature of the default to LICENSEE at least thirty (30) days
prior to the effective date of termination; provided, however, that LICENSEE may avoid
termination by immediately initiating a remedy to cure such default, curing it to the
satisfaction of BEN & JERRY'S, and by promptly providing proof thereof to BEN &
JERRY'S within the thirty (30) day period. If any such default is not cured within the
specified time, this Agreement shall terminate without further notice to LICENSEE,
effective immediately upon the expiration of the thirty (30) day period or such longer
period as applicable law may require.

24.  OBLIGATIONS UPON TERMINATION OR EXPIRATION -

Upon termination or expiration of this Agreement any and all rights granted
hereunder to LICENSEE shall terminate, and:

24.1 LICENSEE shall immediately cease to manufacture the Proprietary

' Products and/or distribute the same or operate the Retail Shops, and shall not
thereafter, directly or indirectly, represent to the public or hold itself out as a present or
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former holder of the rights granted herein in connection with the promotion or operation
of any otherbusiness. . '

24.2 |ICENSEE shall immediately and permanently cease to use; in any

manner whatsoever, any confidential methods, procedures, and techniques associated

- with'the rights granted herein; the Proprietary Mark “Ben & Jerry's”, and all other
Proprietary Marks and distinctive forms, slogans, signs, symbols, and devices
associated with the manufacture of the Proprietary Products and/or distribution of the
Products or the operation of the Retail Shops or confusingly similar thereto. In
particular, LICENSEE shall cease to use all signs, marketing materials, displays,
stationery, forms, products, and any other articles which display the Proprietary Marks.
LICENSEE shall transfer and assign to BEN & JERRY'S, at BEN & JERRY'S request,
all Internet or electronic network domain names and/or addresses and any
electronically assessable pages, advertising or other promotional and marketing
material used in connection with the advertising, promation or marketing of the Products
‘or bearing the Proprietary Marks in form so that same may be used or accessed on any
electronically assessable network.

24.3 LICENSEE shall take such action as may be necessary to cancel any
assumed name registration or equivalent registration obtained by LICENSEE which
contains the mark "Ben & Jerry's,” or any other Proprietary Marks, and LICENSEE shall
furnish BEN & JERRY'S with evidence satisfactory to BEN & JERRY’S of compliance
with this obligation within five () days after termination or expiration of this Agreement.

24.4 LICENSEE agrees, in the event it continues to operate or subsequently
begins to operate any other business, not to use any reproduction, counterfeit, copy, or
colorable imitation of the Proprietary Marks, either in connection with such other
business or the promotion thereof, which, in the sole discretion of BEN & JERRY'S, is
likely to cause confusion, mistake, or deception, or which, in the sole discretion of BEN
& JERRY'S is likely to dilute the rights of BEN & JERRY'S in and to the Proprietary
Marks. LICENSEE further agrees not to utilize any designation of origin, description, or
representation (including but not limited to reference to BEN & JERRY'S, or the
Proprietary Marks) which, in the sole discretion of BEN & JERRY'S, suggests or
representg a present or former association or connection with BEN & JERRY'S, or the
Proprietary Marks. :

- 245 LICENSEE promptly shall pay all sums owing to BEN & JERRY'S and its
affiliates. In the event of termination for any default of LICENSEE, such sums shall
include all damages, costs, and expenses, including reasonable attorneys' fees,
incurred by BEN & JERRY'S as a result of the default and termination, which obligation
shall give rise to and remain, until paid-in-full, a lien in favor of BEN & JERRY’'S against -
any and all of the personal property, furnishings, equipment, signs, fixtures, and

. inventory owned by LICENSEE at the time of default, and LICENSEE hereby
acknowledges and agrees that LICENSEE at ali times shall have executed and timely
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filed all documents necessary in the Territory to nge full effeot to the terms of this
Section 24.5. :

24.6 LICENSEE immediately shall deliver to BEN & JERRY'S the Manuals, and
‘all other records, correspondence, and instructions containing confidential information
relating to the exercise of the rights granted herein (and any translations and/or copies
-thereof, regardless of whether same were made in violation of this Agreement), all of
which are acknowledged to be the property of BEN & JERRY'S.

24.7 BEN & JERRY'S shall have the option, to be exercised within ten (10)
business days after termination or expiration, to purchase from LICENSEE any or all of
equipment, supplies and inventory related to the manufacture of the Proprietary
Products and/or distribution of the Products, or the operation of the Retail Shops at fair
market value. If the parties are unable to agree on fair market value within fifteen (15)
days after termination or expiration, BEN & JERRY'S shall appoint a qualified appraiser,
and the appraiser shall determine fair market value within ien (10) days after
appointment. BEN & JERRY'S shall bear the costs of the appraiser. If BEN & JERRY'’S
elects to exercise this option to purchase, it shall have the right to set off all amounts
due from LICENSEE, if any, against any expenses or payment of the purchase price
upon exercise of its option.

24.8 BEN & JERRY'S may, on the occasion of termination of this Agreement,
exercise its option to re-purchase any existing inventory at landed cost or market value,
whichever is less.

24.9 LICENSEE and LICENSEE's owners shall comply with the covenants
contained in this Agreement

24.10 Neither BEN &'JJEF{RY'S nor LICENSEE, nor any owner of LICENSEE,
shall make any public statement, to the media or otherwise, except to the extent that
such is legally required, whether by virtue of disclosure Iaws applicable in The Territory
or otherwise.

24,11 In the event of termination of this Agreement at the end of the term or any
renewal term, or any sooner termination for any reason, BEN & JERRY'S will be freed
and discharged, and LICENSEE hereby expressly releases and discharges BEN &
JERRY'S of and from any and all obligations or liabilities whatsoever, arising hereunder
or in connection with any manner or thing relating 1o, or in any manner connected with,

- the subject matter of this Agreement. The foregoing right of termination and the
additional right of non-renewal at the end of the stated term are absolute, and neither
BEN & JERRY'S nor the LICENSEE will be liable to the other because of termination or
non-renewal hereof (whether with or without cause) for compensation, reimbursement,
or damages on account of the loss of prospective profits on anticipated sales, or on

- account of expenditures, investments, leases or commitments in connection with the
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bus:ness or goodwm of BEN & JERRY'S or LICENSEE, or for any other reason
whatsoever. Nothing herein is intended to relisve any party from any obligation to pay
any unpaid balances for Products ordered or shipped hereunder prior to termma’uon or
expiration.

) 24.12 The termination of this Agreement will operate as a cancellation, as ‘of the
date thereof, of all orders that have not been prepared by BEN & JERRY'S for
shipment, and thereafter BEN & JERRY’S will have no obligation with respect to orders
so canceled. '

25. COVENANTS

- 9251 LICENSEE acknowledges and agrees that the success of the rights
granted hereunder is dependent upon the marketing, solicitation, and sale of the
Products. To that end, LICENSEE shall use best efforts to: (1) manufacture Proprietary
Products in the Territory, and (2) maximize the sale of the Proprietary Products in the
Territory; and (3) promote the Wholesale Distribution thereof and (4) operate the Retail
Shops in the manner prescribed in the Manuals and (5) implement recommendations
from BEN & JERRY'S. ‘

252 During the term of this Agreement, LICENSEE and its Affiliates shall not,
directly or indirectly, except as otherwise approved in writing by BEN & JERRY’S:

25.2.1 divert or attempt to divert any present or prospective business or
customer of any Proprietary Products to any competitor, by inducement or otherwise,
or do or perform any other act injurious or prejudicial to the goodwill assaciated with the
Proprietary Marks; or

25 2.2 manufacture, market, distribute, or sell frozen dessert products
which are competitive with the various BEN & JERRY'S Proprietary Products.

25.2.3. have any interest, directly or indirectly, as an owner, director,
officer, employee, consultant, representative, agent, or in any other capacity, in any
business that offers the same or similar products or services as those offered by the
LICENSEE in the exercise of the rights granted hereunder; provided, however that.this
provision shall not apply to the operation by LICENSEE of any business pursuant to an
other Agreement, with BEN & JERRY'S; or

~ 25.2.4 employ or seek to employ any person who is at that time employed
by BEN & JERRY'S, or by any other LICENSEE of BEN & JERRY'S, or otherwise
encourage such person to leave his or her employrment. :

25.5 L!CE'NSEE represents and warrants that (a) it has the right, power and
authority to enter into an Agreement and perform its obligations tnder this Agreement;
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(b} the making of this Agreement by LICENSEE does not violate any Agreement
existing between LICENSEE and any other person or entity, and throughout the Term,

- LICENSEE shall not make any Agreement with any person or entity that is inconsistent
with any of the provisions of this Agreement; (c) LICENSEE is, and at all times during

~ the Term shall be, the holder of all consents necessary for LECENSEE to perform its
obligations hereunder (d) LICENSEE complies, and at all time during the Term shall
comply, with all laws and regulations affecting the distribution of the Products, whether
federal or state or local within the Territory; and (e) LICENSEE shall perform services in
accordance with generally accepted professional practices; (f) LICENSEE is adequately
financed to meet any financial obligation that LICENSEE may be required to incur-
under this Agreement.

26. LICENSEE AS A BUSINESS ENTITY
1~ LICENSEE shall ccmply with the following requirements:

26.1.1 Copies of LICENSEE'S governing documents, and any
amendments thereto, including those documents authorizing entry into this Agreement,
shal! be promptly furnished to BEN & JERRY’S.

26.1.2 LICENSEE shall maintain a current list of all owners of record of
LICENSEE, including, if applicable, owners of any class of voting securities or securities
convertible into voting securitiés of LICENSEE, and periodically shall furnish such list to
BEN & JERRY’S upon request.

27. TAXES PERMITS AND INDEBTEDNESS

27.1 LICENSEE promptly shall pay when due all taxes levied or assessed,
including unemployment and sales taxes, and all accounts and other indebtedness of
every kind incurred by LICENSEE in the exercise of the rights granted hereunder.
LICENSEE shall pay to BEN & JERRY'S an amount equal to any sales tax, gross
receipts tax, or similar tax (other than income tax) imposed on BEN & JERRY'S with
respect to any payments to BEN & JERRY'S required under this Agreement, unless the -
tax is credited agamst income tax otherwise payable by BEN & JERRY'S.

27.2 Inthe event of any bona fide dispute as to LICENSEE'S liability for taxes
assessed or other indebtedness, LICENSEE may contest the validity or the amount of .
the tax or indebtedness in aceordance with procedures of the taxing authority or
applicable law, but in no event shall LICENSEE permit a tax sale or seizure, or
attachment by a creditor, to occur.

27.3 LICENSEE shall comply with all laws applicable to the manufacture of the

Proprietary Products, the sale and distribution of the Producis in the Territory and the
operation of the Retail Shops within the Territory, and shall timely obtain any and all
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‘permits, certificates, or licenses necessary for the full and proper operations of the
same. . _ : : _

27.4 LICENSEE immediately shall notify BEN & JERRY'S in writing of the
commencement of any action, suit, or proceeding, and of the issuance of any order,
award,.or decree of any court, agency, or other governmental instrumentality which
adversely may affect the operation or financial condition of the LICENSEE.

28. INDEPENDENT CONTRACTOR AND INDEMNIFICATION |

28.1 LICENSEE is an independent contractor. BEN & JERRY'S and
LICENSEE are completely separate entities and are not fiduciaries, partners, joint
venturers, or agents of the other in any sense and neither shall have the power to bind
the other. No act or assistance given by either party to the other pursuant to this
Agreement shall be construed to aiter the relationship.

28.2 During the term of this Agreement, LICENSEE shall hold itself out to the
public as an independent contractor exercising the rights granted hereunder.
LICENSEE agrees to take such action as may be necessary to do so, including
exhibiting a notice of that fact in a conspicuous place at of each manufacturing
facilities, Wholesale Distribution Channel facilities and Retail Shops the content of
which BEN & JERRY'’S reserves the right to specify.

28.3 Nothing in this Agreement authorizes LICENSEE to make any contract,
Agreement, warranty, or representation on the behalf of BEN & JERRY'S, or to incur
any debt or other obligation in the name of BEN & JERRY'S; and BEN & JERRY'S shall
not in any event assume liability for, or be deemed liable hereunder as a result of any
such action; nor shall BEN & JERRY'S be liable by reason of any act or omission of
LICENSEE in its exercise of the rights granted herein or for any claim or judgment
arising therefrom against LICENSEE or BEN & JERRY’S. LICENSEE shall indemnify
and hold BEN & JERRY'S, and its and its Affiliates’ respective officers, directors, and
employees harmless from and against any and all claims, losses, costs, expenses,
liabilities, and damages arising directly or indirectly from, as a result of, or in connection
with LICENSEE's exercise of the rights granted hereunder, as well as the costs,
including attorneys' fees, of the indemnified party in defending against them.

28.4 It is understood and agreed that LICENSEE shall not be liable for, and
BEN & JERRY'S shall hold LICENSEE harmless from, any obligations, claims,
demands, losses, costs, damages, suits, judgments, penalties, expenses, and liabilities
of any kind or nature arising directly out of, or in connection with, this Agreement unless
the same is caused by LICENSEE or anyone or entity acting on behalf of or for
LICENSEE.

28.5 Except with respect to a failure under the terms of Section 15.17 and
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" except as provided in Section 28.4, under no circumstances shall either party to this

- Agreement be liable to the other party to this Agreement for lost profits or consequential
damages. The indemnification obligation of BEN & JERRY'’S under Section 28.4 shall
be reduced by any insurance proceeds paid or which would have been payable under
the insurance required to be maintained by Licensee under Article 21.

29. GOVERNMENT APPROVALS: WAIVERS

29.1 LICENSEE shall obtain alt approvals, consents, permits and licenses
necessary to enter into, make enforceable the terms of, or to perform under, this
Agreement from all government, fiscal, and/or other proper authorities which are
required by the applicable laws and regulations of the Territory. In obtaining any such
approval, consent, permit or license, BEN & JERRY’S shall assist LICENSEE, as
requested, in responding to any inquiry in writing to any government or other proper
authority. If, in connection with any government approval, a translation of this

. Agreement is required, LIGENSEE shall have such translation(s) prepared at its sole

- cost and expense, and LICENSEE shall submit such translation(s) to BEN & JERRY'S
for its written approval prior to submission of the translation(s) to any government
authority. LICENSEE shall inform BEN & JERRY'S of the status of any, application
referred to in this Section 28.1, in a timely fashion.

- 20, 2 BEN & JERRY’S makes no warranties or guarantees upon which
LICENSEE may rely, and assumes no liability or obligation to LICENSEE, by providing
any waiver, approval, consent, or suggestion to LICENSEE in connection with this
Agreement, or by reason of any neglect, delay, or denial of any request therefor.

© 30. NOTICES

Any and all notices required or permitted under this Agreement shall be in
writing, in the English language, and shall be personally delivered, or sent by any
means that affords the sender evidence of delivery, or of rejected delivery (including,
but not limited to, transmission by telecopier), 1o the respective parties at the following
addresses unless and until a different address has been designated by written notice to
the other party:

. Notices to LICENSEE: ~ The American Company of Ice Cream-
. Manufacturing E.I.,LTD
1 Hameisav Street
Yavne, 70600, Israel
ATTENTION: Avi Zinger

Notices to BEN & JERRY'S: - Ben & Jerry's Homemade, Inc.
30 Community Drive, Suite 1
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South Burlington, Vermont 05403

U.S.A.

Attention: Dlrector

International Marketing and Sales
.. Any notice by a means that affords the sender evidence of delivery, or rejected
delivery, shall be deemed to have been given at the date and time of receipt or rejected
delivery.

31.  SEVERABILITY AND CONSTRUGTION -

31.1 I any provision of this Agreement may be construed in more than one
way, one of which. would render the provision illegal or otherwise voidable or
unenforceable, such provision shall have the meaning which renders it valid and
enforceable. The language of each provision of this Agreement shall be construed
according to its fair meaning and not strictly against any party. If any change in the law
has a matetial effect on the commercial basis or working of this Agreement, or if this
Agreement, in whole or in patt, is declared by any competent authority to be illegal,
invalid, or otherwise unenforceable, the parties shall endeavor to negotiate, in good

faith, amendments which as far as practicable give effect to the intentions as expressed
herein..If in the reasonable opinion of either party the scope of such amendments
following such negotiations, would destroy the commercial value of this Agreement to
that party, such party may terminate this Agreement by giving wrltten notice to the other
party.

31.2 Any provision or covenant in this Agreement which expressly or by its
nature imposes obligations beyond the expiration, termination, or assignment of this
Agreement (regardless of cause for termination), shall survive such expiration or
termination.

31.3 EXcept as expressly provided to the contrary herein, nothing in this
Agreement is intended, nor shall be deemed, to confer upon any person or legal entity
~ other than LICENSEE and BEN & JERRY'S, and the officers, directors, shareholders,
agents, and employees of BEN & JERRY'S, and such successors and assigns of BEN
& JERRY'S as may be contemplated by Article 22, any rights or remedies under or. by
reason of this Agreement.

32, APPLICABLE LAW

32.1 The laws of the State of Vermont, U.S.A, shall apply to any claim or
controversy regardlng the making, entering into, performance, or interpretation of this
- Agreement, without giving effect to any conflict-of-law rules of such jurisdiction. Except
as otherwise provided herein; upon written demand of either party, any claim or
controversy shall be submitted to arbitration pursuant to the then-prevailing American
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Arbitration Association, (the "Rules”) before a single arbitrator chosen by the parties,
but, if the parties cannot agree on an arbitrator, then the arbitrator shall be chosen as
provided in the Rules.

32.2 - The arbitration proceeding shall be held at an office of American
Arbitration Association in the city of London, England or in such other city in as the
parties may agree upon at the time arbitration is requested, and the parties hereby

“waive all questions of personal jurisdiction and venue for the purpose of carrying out
this Article. The proceedings and all documents submitted in connection therewith shall
be in the English language. The arbitrator's fee shall be borne equally by the parties. All
other costs and expenses of the arbitration shall be borne as the arbitrator may '
determine. Subject to the provisions of Sections 28.3 and 28.4, the parties hereby
agree that the arbitrator may make any award or awards or enter such orders, including

~ an injunction or specific performance as may be deemed appropriate by the arbitrator,
but shall have no authority to award punitive or exemplary damages.

32.3 BEN & JERRY’S and LICENSEE hereby waive any. right to or claim of any
punitive or exemplary damages, each against the other, and agree that, in the event of
a dispute between them, each shall be limited to the recovery of actual damages
sustained. Such award or awards shall be the sole and exclusive remedy between the
parties hereto regarding any claims, counter-claims, issues, or accounting, presented to
the arbitrator, except nothing herein shall be deemed to bar either party's right to obtain
injunctive relief against conduct or threatened conduct that will cause it loss or damage.
A decision of the arbitrator shall have no collateral estoppel effect with respect to any
person o entity not a party to:the arbitration proceeding. All awards shall be paid
promptly in U.S. dollars, free of any tax, deduction, or offset, and any costs, fees, or
taxes incident to enforcing the award shall, to the maximum extent permitted by law, be
charged against the party resisting such enforcement. Judgment on the award may be
entered by either party in any court of compstent jurisdiction. The award shall include
interest from the date of any damages incurred for breach or other violation of the
contract, and from the date of the award until paid in full, at a rate to be fixed by the
arbitrator, but in no event less than twelve percent (12 %), or the highest rate permitted
by US law, whichever is less. Any arbitration proceeding shall be limited to
controversies between BEN & JERRY'S and LICENSEE, and shall not be expanded to
include any other patrties. ,

32.4 Nothirg contained in this Agreement shall bar BEN & JERRY'S right to
seek injunctive relief without the posting of any bond or security to obtain the entry of
temporary and permanent injunctions and orders of specific performance enforcing the
provisions of this Agreement relating to LICENSEE'S: (i) use of the Proprietary Marks;
(ii) obligations upon termination or expiration of the Agreement; (iii) assignment or
proposed assignment of the rights granted herein, this Agreement, or any ownership
interest in LICENSEE; or (iv) actions covered by the provisions of Articles 13, 14 or
27(check these). BEN & JERRY'S and LICENSEE may each seek injunctive relief to
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prohlblt any act or omission by the other, or the employees of the other, that constitutes
a violation of any applicable law, or is dishonest or misleading to customers or to the
pubhc BEN & JERRY'S also shall be able to seek injunctive relief to prohibit any act or
omission by LICENSEE or its employees which may impair the goodwill associated with

~ the Proprietary Marks. Any party to the arbitration to whom relief is granted pursuant to
-this Section 32.4 shall be entitled to collect from the other party all costs and
reasonable attorneys’ fees incurred in obtaining such relief,

33.  ACKNOWLEDGMENTS

LICENSEE acknowledges that it has conducted an independent investigation of
the rights granted herein, and recognizes that the business contemplated by this
Agreement involves business risks and that its success will be largely dependent upon
the ability of LICENSEE'S owners as independent business people. BEN & JERRY'S
expressly disclaims the making of, and LICENSEE acknowledges that it has not
received, any warranty or guarantee, express or implied, as o the potential volume,
profits, or success of the business venture contemplated by this Agreement. .

34. FORCE MAJEURE.

Neither party shall be deemed in default hereunder, nor shall it hold the other
party responsible for, any cessation, interruption or delay in the performance of its
obligations hereunder other than an obligation to pay money due hereunder (other than
an obligation to pay money héreunder) due to causes beyond its reasonable control
including, but not limited to: earthquake; flood; fire; storm or other natural disaster;
epidemic; accident; explosion; casualty; act of God; lockout; strike; labor controversy or
threat thereof; riot; insurrection; civil disturbance or commotion; boycott; disruption of
the public markets; war or armed conflict (whether or not officially declared); sabotage;
act of a public enemy; embargo; delay of a common carrier; the inability to obtain
sufficient material, supplies, [abor, transportation power or other essential commaodity or
service required in the conduct of its business; or any change in or the adoption of any
law, ordinance, rule, regulation, order, judgment or decree; provided that the party
relying upon this Article 34 (shall have given the other party written notice thereof
promptly and, in any event, within five (5) days of discovery thereof and (b) shall take all
steps reasonably necessary under the circumstances to mitigate the effects of the force
majeure upon which such notice is based.

35. NO THIRD PARTY BENEFICIARIES.

Nothing in this Agreément is intended or shall be construed to give any person,
. other than the parties hereto, any legal or equitable right, remedy or claim under or in
respect of this Agreement or any provision contained herein.

36. CONSTRUCTION.

49




Case 2:22-cv-01154-KM-JBC Document 4-2 * Filed 03/11/22 Pagé 78 of 182 PagelD: 237

_ This Agreement has been negotiated by the parties hereto and by their
respective advisers. This Agreement shall be fairly interpreted and construed in
accordance with its terms and without strict interpretation or construction in favor of or
against either party by reason of such party having drafted this Agreement or any
portion of this Agreement. :

This Aéreemenf éupersedes any prior Agreement bétween the parties and/or their

Affiliates. This Agreement may be executed in counterparts and shall become effective
~as of the date executed by LICENSEE.

LICENSEE

THE AMERICAN COMPANY OF ICE CREAM MANUFACTURING E.l., LIMITED

BY:

DATE:

BEN & JERRY'S

BEN & JERRY'S HOMEMADE, INC. -
BY: q"ZA }/(f_, Uik

TITLE: ___ {veunces Ratinlle
DATE: blzs19%

BEN & JERRY’S;Z/[\;EMADE, HGRDBINGS, INC.
By: : [ Mo prawo

TITLE: ‘ :/f-jﬂe&b&n\?""
DATE: . 6{/55’kr /9 f
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<DOCUMENT >
<TYPE>DEFM14A
<SEQUENCE>1
<FILENAME>defmlda.txt
<DESCRIPTION>DEF14A
<TEXT>
<PAGE>
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
SCHEDULE 14A INFORMATION
(RULE 14A-101)
PROXY STATEMENT PURSUANT TO SECTION 14(A)
OF THE SECURITIES EXCHANGE ACT OF 1934
<TABLE>
<S> <C>

Filed by the Registrant /X/
Filed by a Party other than the Registrant / /

Check the appropriate box:

/ / Preliminary Proxy Statement

/ / Confidential, for Use of the Commission Only (as permitted
by Rule 14a-6(e)(2))

/X/ Definitive Proxy Statement

/ / Definitive Additional Materials

/ / Soliciting Material Under Rule 14a-12

BEN & JERRY'S HOMEMADE, INC.
(Name of Registrant as Specified In Its Charter)

(Name of Person(s) Filing Proxy Statement, if other than the
Registrant)
</TABLE>

Payment of Filing Fee (Check the appropriate box):

<TABLE>

<S> <C> <C>

/ / No fee required.

/ / Fee computed on table below per Exchange Act Rules 14a-6(i)(1)

https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 1/246
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and 0-11.
(1) Title of each class of securities to which transaction
applies:

(2) Aggregate number of securities to which transaction applies:

(3) Per unit price or other underlying value of transaction
computed pursuant to Exchange Act Rule 0-11 (set forth the
amount on which the filing fee is calculated and state how
it was determined):

(4) Proposed maximum aggregate value of transaction:

(5) Total fee paid:

/ / Fee paid previously with preliminary materials.

Check box if any part of the fee is offset as provided by

/X/ Exchange Act Rule ©-11(a)(2) and identify the filing for which
the offsetting fee was paid previously. Identify the previous
filing by registration statement number, or the form or schedule
and the date of its filing.

(1) Amount Previously Paid:
$72,828
(2) Form, Schedule or Registration Statement No.:
Schedule TO and Amendment No. 1 to Schedule 13D
(3) Filing Party:
Vermont All Natural Expansion Company
Conopco, Inc.
Unilever N.V.
(4) Date Filed:
April 18, 2000
</TABLE>

<PAGE>

Ben & Jerry's Homemade, Inc.
30 Community Drive
South Burlington, Vermont ©5403-6828

July 5, 2000
Dear Shareholder:
You are cordially invited to attend a Special Meeting of Shareholders,
which

will be held on August 3, 2000 at the Grand Hyatt New York, Park Avenue at
https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 2/246
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Grand
Central, New York, New York 10017 at 10:00 a.m., local time.

As described in the enclosed Proxy Statement, at the Special Meeting you
will be asked to consider and vote upon the merger of Vermont All Natural
Expansion Company, a wholly-owned subsidiary of Conopco, Inc., an indirect
subsidiary of Unilever N.V. and Unilever PLC, with and into Ben & Jerry's
Homemade, Inc. (the "Company"), pursuant to an Agreement and Plan of Merger,
dated as of April 11, 2000, and as amended and restated as of July 5, 2000.
Upon
consummation of the merger, each outstanding share of Class A Common Stock
will
be converted into the right to receive $43.60 in cash, without interest, upon
surrender of certificates formerly representing such shares.

The merger is the second and final step in the acquisition of the Company
by
Unilever. The first step was a tender offer by Vermont All Natural Expansion
Company for all of the outstanding shares of the Company's common stock at a
price of $43.60 per share. Vermont All Natural Expansion Company purchased
6,621,944 shares pursuant to the tender offer and now owns approximately 91%
of
the outstanding shares of the Company.

The affirmative vote of holders of a majority of the shares of the
Company's
common stock outstanding and entitled to vote at the Special Meeting is
necessary to approve the Agreement and Plan of Merger. Vermont All Natural
Expansion Company owns a sufficient number of shares to assure approval of
the
Agreement and Plan of Merger at the Special Meeting and will vote all of its
shares in favor of the Agreement and Plan of Merger. As a result, the
affirmative vote of any other shareholder will not be required to approve the
Agreement and Plan of Merger.

YOUR BOARD OF DIRECTORS HAS DETERMINED THAT THE TERMS OF THE MERGER ARE
FAIR
TO AND IN THE BEST INTERESTS OF BEN & JERRY'S SHAREHOLDERS. THE BOARD OF
DIRECTORS UNANIMOUSLY RECOMMENDS THAT BEN & JERRY'S SHAREHOLDERS VOTE "FOR"
APPROVAL OF THE MERGER AGREEMENT AND THE MERGER.

Among the factors considered by the Board of Directors in evaluating the
merger was the opinion dated April 11, 2000 of Gordian Group, L.P., the
Company's financial advisor, which provides that as of such date, the cash
consideration to be received by the shareholders of the Company pursuant to
the
tender offer and the merger was fair from a financial point of view to such
shareholders. The written opinion of Gordian Group, L.P. is attached as Annex
D

https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 3/246
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to the enclosed Proxy Statement and should be read carefully and in its
entirety
by shareholders.

On the following pages, you will find a Notice of the Special Meeting and
a
Proxy Statement, which provides you with detailed information concerning the
proposed merger. I urge you to read the enclosed materials carefully and
request
that you promptly complete and return the enclosed proxy. If you attend the
Special Meeting, you may vote in person even if you have previously returned
your proxy. Your vote is important regardless of the number of shares you
own.

Sincerely,

/s/ PERRY D. ODAK
Perry D. 0Odak
President and CEO

THIS PROXY STATEMENT IS DATED JULY 5, 2000, AND IS BEING FIRST MAILED TO BEN
&
JERRY'S SHAREHOLDERS ON OR ABOUT JULY 6, 2000.
<PAGE>
[LOGO]

Ben & Jerry's Homemade, Inc.
30 Community Drive
South Burlington, Vermont ©5403-6828

NOTICE OF SPECIAL MEETING OF SHAREHOLDERS
To the Shareholders of Ben & Jerry's Homemade, Inc.:

NOTICE IS HEREBY GIVEN that a Special Meeting of Shareholders of Ben &
Jerry's Homemade, Inc., (the "Company") will be held at the Grand Hyatt New
York, Park Avenue at Grand Central, New York, New York 10017, on August 3,
2000,
at 10:00 a.m., local time, for the following purposes:

1. To consider and vote upon a proposal to approve the Agreement and
Plan
of Merger, dated as of April 11, 2000, among Conopco, Inc, Vermont All
Natural
Expansion Company, a wholly-owned subsidiary of Conopco, and the Company (as
amended and restated as of July 5, 2000, the "Merger Agreement"). The Merger
Agreement provides, among other things, that in accordance with the relevant
provisions of the Vermont Business Corporation Act, Vermont All Natural
Expansion Company will be merged with and into the Company. Following the

https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 4/246
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In the License Agreement, Unilever has agreed to undertake activities
related to the "social mission" of the Company in connection with the
Unilever
Affiliates' activities under the Ben & Jerry's trademark, including, among
others, a commitment to purchase "fair trade" products to the extent
available
at commercially reasonable prices, a commitment to open scoop shops in the
Company's PartnerShop format in partnership with non-profit organizations, a
commitment to use unbleached paper to the extent available at commercially
reasonable prices and a commitment to purchase, if commercially feasible, a
portion of its ingredients from not-for-profit suppliers and suppliers from
economically disadvantaged groups and to provide assistance to such
suppliers.

The License Agreement provides that a material breach by Unilever of one of
the

covenants contained in the preceding sentence with respect to a country is
not

Material Default but will result in an increased royalty rate of 8% with
respect

to the region in which such country is located for so long as such breach is
uncured following a 90-day cure period. Upon a Material Default by Unilever
of

its duties under the social mission commitments contained in the first
sentence

of this paragraph, the royalty rate will be increased to 8% worldwide for so
long as such Material Default is uncured during a one-year cure period.
Following the expiration of such one-year cure period, the Company and
Holdings

may terminate the License Agreement if such Material Default is continuing.

The License Agreement also provides that the parties thereto will
negotiate
a mutually satisfactory master franchising agreement within 12 months of the
date of the License Agreement. SEE ANNEX B.

STOCK OPTION AGREEMENT

On April 11, 2000, the Company and Conopco entered into a Stock Option
Agreement (the "Stock Option Agreement"”). Pursuant to the Stock Option
Agreement, the Company granted to Conopco an irrevocable option (the
"Option")
to purchase up to 1,219,986 shares of Class A Common Stock (equivalent to
19.9%
of the then-outstanding shares of Company Common Stock) at a purchase price
of
$43.60 per share. The Option is exercisable (in whole or in part) at any one
time either (i) after the expiration of the Offer and the acceptance of

shares
https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 68/246



311122, 1€@F® 2:22-cV-01154-KM-adBwvin esigmarhidks?dgbrited @80 ck4R400dew g B 0b bazagelD: 244

her shares of Company Common Stock pursuant to the Offer in order to serve on
the Surviving Corporation Board with respect to Ms. Henderson's failure to
tender shares of Company Common Stock owned by her.

OPERATIONS OF THE SURVIVING CORPORATION

The parties have agreed in the Merger Agreement that the Surviving
Corporation will not initiate any material headcount reductions for two years
following the Effective Time and to maintain for at least five years its
corporate presence and substantial operations in Vermont. In addition, the
parties have agreed to continue the Company's liveable wage policy following
the
Effective Time and that a significant amount of the incentive-based
compensation
of members of the OCEO shall be based on the social performance of the
Surviving
Corporation.

SOCIAL MISSION

The parties have agreed in the Merger Agreement that the Surviving
Corporation Board will have primary responsibility for preserving and
enhancing
the objectives of the historical social mission of the Company as they may
evolve from time to time consistent therewith (the "Social Mission
Priorities").

The Company and Conopco also have agreed that following the Effective Time,
they

will work together in good faith to develop a set of social metrics to
measure

the social performance of the Surviving Corporation. The parties also have
agreed that the Surviving Corporation will seek to have the rate of increase
of

such social metrics exceed the rate of increase of sales. The parties have
agreed in the Merger Agreement that the Surviving Corporation will establish
a

new product development unit responsible for special products to be headed by
Ben Cohen for so long as he is an employee of the Surviving Corporation.

The parties have agreed in the Merger Agreement that the Surviving
Corporation will establish a social venture fund (the "Social Venture Fund")
to
be administered by a committee of the Surviving Corporation Board that shall
oversee the Social Venture Fund (the "Social Venture Committee"), to provide
venture financing to (i) vendors owned by women, minorities or indigenous
people, (ii) vendors which give priority to a social change mission, and
(1iii) such other third-party entrepreneurial businesses within the scope of
the
Company's social mission priorities. The Surviving Corporation shall fund

https://www.sec.gov/Archives/edgar/data/0000768384/000091205700030913/defm14a.txt 721246
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EXHIBIT 5

This document is being filed under seal
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~ LICENSE AGREEMENT

This Licensé Agreement (“Agreement") is madc and entered into as of Tamuary __
2004 between Ben & Jerry’s Homemade, Inc. (“Homemade”) a corporation with its
principal place of business at 30 Community Drive, South Burlington, meont;
USA, and Unilever N.V., a corporation with its principal place of business at Weena .
435, Rotterdam, the Nétherlands'(“Unilever”) ("Ben & Jerry’s” shall mean one or
other or both of Homemade and Unilever as the case may be) on the one hand and
American Quality Products Ltd. (“Licensee”) a corporation with its principal place
of business at | Hameisay Street, Yavne, 70600, Isracl, on the other hand.

Introduetion and Backeround

The purpose of this Agreement is'to replace the presently existing agreement clai;c:cl
June 25, 1998 (the “1998 Agreement”) and its addendum dated February, 1999 (the
“19%99 Addendum”) between Ben & Jersy's Franchising, Inc., , on the one hand as the
assignee of IIamamade, Ben & Jerry's Homemade Holdings lnc and The Amnerican

Company For lce Cream Manufacmnng EL Ltd., on the other hand, which 1998

Agreement-and-1999 -Addendunrare bmngmrxmnatad"mmumnﬂy withrthe-execution
of this Agreement, and to set forth the mutual obligations and rights between Ben &
Jerry’s and the Licenses in the Territory. (as defined hereunder), regarding Lmenaea 8

execution of the rights grarited to it hereunder, all as set forth in this Agreement.

Definitions

In this Agreement the following expressions shall have the meanings appeaying

alongside therm, unless the context otherwise requives:
ACIC ~ means the American Company for lee Cream Manufacturing B.L Ltd.

Affiliate - means a person or entity that directly or i.ndirdctfy controls another person
or entify, or that is directly or indirectly controlled by, or is under common control
with such other person or entity, or any employee, ~cxfﬁrc:t:r, director, agem, or
shareholder of such person or entity. In particular, an Affiliate of Homemade or an

Affiliate of Unilever shall also include Unilever N.V., Unilever PLC or any entily a

A2TAATY Amlandet! and Restited Apreamen 5.1.04 (clesn)
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majority of the voting shares of which is owned diredtl‘y or indirectly by Untlever

N.V. or Unilever PLC or both of them together,

Agreement - means this license agreement.

Appendix A — as referred to in Proprietary Marks.

Appendix B — as referred to in Quality Assurance

Appendix C — which defines the Wholesalé Distribution Concept.

Appendix ¥ — as referred to in Section 11,3 and as modified by Ben & Jerry's from
time fo time, in accordance with the general international marketing policy of Ben &
Jerry's. | | '

Appendix E'~ as referred to in Section 11.3 and as modified by Ben & Jerry's from

time to time based on any changes in Ben & Jerry's actual costs.

Ben & Jerry’s — as defined in the Preamble.

Business Plan - as d_éﬁned in Secﬁc.m 20.2.
Certificaies of Insurance - as defined in Section 21.3.
Confidential Information - as defined in Section 18.1
Customer Service - as defined in Section 8.2,

Gross Tornover/Gross Sales —means the gross invoiced amount for Products (as
defined hereunder) sold by Licensee or any of its Afﬁl-iﬁtes to third party customers
minus actual remuns regardless of any discounts, allowances, collection or any taxes
other than purchase tax and value added tax. For the purpose of this deﬂnitiqn, a sale
shall not be deemed to have occurred when Products are transferred or “sold” by

Licensee to its Affiliates for resale, but only upon the resale by Licensee or any of its

2
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N [ H'A.

Affiliates to a third party. Gross Twrnover/Gross Sales shall also inclede any other
income. from any source relating to the Licensed Business or the Products, including,
without limitation, any income from sub-licensing or franchising the Licensed

Business or any part thereof.
Initial Term - as defined in Section 4.1,
Licensee - as defined in the Preamble.

Licensed Bm.mess — means the business of thc Licensee re:gaxdmg the Products only

in accordanc:e with the terms of the Agreement.

Licensed Technology — means any document, information, know-how and devices
disclosed to Licensee by Ben & Jerry’s under this Agreement or under any agreement

with ACIC.,

Local Proprietary Products — means the products to. be manufactured by the

Licensce.in the Terri tory.and-sold-under.the Eroprictary- Marks.——
Managers ~ means Retail Shop Managers and Product Managers.
Manuals - as defined in S;::ction 10.5

Max*keting Budget ~ as defined in Section 12.5.1.

Net Income -~ calculated in accordance with U.S, generally accepted accounting

principles.

Non-Proprietary Products - means a limited selection of complementary and
compatible products, including gift products, that do not bear the Proprietary Marks
and are approved from time to time by Ben & Jerry’s for sale at Retail Shops by

Licenses,
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-

Qutline of Terms — means the agreement signed on December 18, 2001, between

Ben & Jerry's Homemade, Inc. and Mr. Avi Zinger.

Premises - as defined in Section 4.2.3,

Producté - means Proprietary Products topether with I‘&on-Proprit:tary Products,
Product Manager — as defined in Section 20.5. -

Promotional Materials — as defined in Section 20.7.

Proprietary Gift Products — means T-Shirts, hats, mugs, clothes and the like using

or associated with the Proprietary Marks.

Proprietary Marks — means certain trade names, service marks, trademarks, logos,

emblems, domain names and indicia of origin used in connection with Ben & Jerry's

n titme to time.

Proprietary Produets - the Local Proprietary Products together with products to ba
imported by the Licenses from Ben & Jerry's and distributed and sold in the Territory

under the Proprietary Marks, and the Proprietary Gift Products,

Quality Assurance and Q.A. - as defiried in Section 6.3; and as modified by Ben &

Jerry's from time to time and as set out in Appendix B.

Renewal Fee - as defined in Sﬂctim% 4.2.71.

Renewal Term ~ as defined in Section 4.2.

Retail Shops - 'rﬁmans any retail sales location, including but not limited to free

standing retail stores, concessions, food court locations, vending carts (fixed or

mobile), stands, or counters (stand alone or installed in the business of another retajl

products and Retail Shops as listed in Appendis A, and as modified by Ben & Jerry’s
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location), operating under the Proprietary Marks and Ben & Jemy's system of

operating retail ice cream and frozen d-ESSE:IT. shops.
Retail Shop Manager - as defined in éaction 15.21,
Rules —~ as defined in Section 32.2. ‘

Scoop U Training - as defined in Secticml 14.1.
Term — as defined in Section 4.1.

< Territory — The State of Israel, including the “occupied territories” under sole Tsracli

control.
The 1998 Agrecment - as defined in the Introduction and Background.

The 1999 Addendum - as defined in the Introduction and Background.

Unilever — as defined in the Preamble.
Website — a"s defined in Section 20,12,

Wholesale Distribution/Wholesale Distribution Channel - means the distribution
channels specifically defined as supermarkets, ETOcery Stores, conveniénce stores,
contract food service accounts, deparument stores, other food outlets, provided

however, that it does not include Retail Shops.

Wholesale Distribution Concept - as defined in Appendix C‘.‘
NOW, THEREFORE, the parties agree as follows:

L. Grant

L.k Subject to the terms and conditions of this Agreement and to the continued

faithful performance by Licensee of its obligations hereunder, Bén & Jerry’s

3
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granis to Licensee an exclusive, non-transferable and personal license (other
than the right to sublicense and franchise as provided hereunder in Section 1.3
and the right to subcontract the manufacture of the Local Proprietary Products
as provided hereunder in Section 3.3) in the Territory (i) to manufacture solely
in the Territory, under Ben & Jerry’s know-how and trade secrets contained in
the Licensed Technology, and to package the Local Proprietary Products
solely in the Territory, (ii) to offer, sell and disuibute Proprietary Products
solely through the Wholesale Distibution Chaunels of distribution in the
Territory, (iii) to construct, open, own and operate Retail Shops in the
Territory through which the Proprietary Products are sold and (iv) to use the
Propristary Marks which are registered for use in the Territory in connection
“with the Licensee’s rights under this Agreement. The right to distribute
includes the right to market, sell, display, advertise and otherwise promote the
Produets. Licensee agrees and understands that its right to sell and distribute
Proprietary Gift Products is limited to selling the same through Retail Shops
only and Licensee is acquiring no right, without Ben & Jerry’s prior written
approval, to manufacture the Propristary Gift Products or to distribute the
~ same in any other channel of distribution. Ben & Jerry’s agrees that, so long as
this Agreement is in effect and has not been cancelled or otherwise terminated
in'accordance with the terms hersof: (i) it shall not grant any other person or
entity the right to manufacture, package, or distribute Proprietary Products
through the Wholesale Distribution Channels of distribution in the Territory
" during the Term of this Agreement, (if) it shall not grant aity other person or
‘entity'thc right to open and operate Retail Shops within the Territory; and (iif)
it shall rafra.in from'c'énduating identical operations as described herein, or any
such operations using the name “Ben & Jemry’s”, with respect to the
Proprietary Products and Refail Shops within the Territory, in cach case,
provided that Licensee is in full compliance with' 'all'ihe terms and conditions

of this Agreement.

1.2 Licensee accepts such grant and licenses and agrees to such rights and
obligations to manufacture the Local Proprietary Products within the Territory
and to distribute the Proprietary Products within the Territory and to construct,

open, own and operate Retail Shops all in accordance with the terms and

6



“Case 2:22-cv-01154-KM-JBC Document 4-2 Filed 03/11/22 Page 102 of 182 PagelD: 261

conditions of this Agreement. The Licensee will at all times faithfully,
hcmestljf, and diligently perform its obligations hereunder and will
continuously exert its best efforts 1o promote and enhance the Licensed

Business,

1.3, During the Term of this Agreement, Licenses shall not, directly or indirectly,
manufacture, distribute ar sell Proprietary Products or other products subject
to this Agreement in the Teritory nor establish or operate or license or
sublicense any other person or entity to exercise any of the rights hereunder at
any location within .the Territory other tham as set forth herein,
Notwithstanding the forc«:gaing? Licensee will have the right to sub-license or
franchise, subject to obtaining Ben & Jenry’s written consent, which consent
shall not be unreasonably withheld or delayed, and provided that quality
standards (including Quality Assurance) and all other requirements under this
Agreement are assured. Ben & Jerry’s shall be entitled to veto any specific
sublicensee or franchisee proposed by ‘J...icc::nsee, if in the sole nbinimn of Ben
& Jerry's such a sublicensee or franchisee, or any of their Affiliates, would

- —--h-a-vaman‘~advm-'-s¢—effeetwup@nwth&-Pmpri-etary*Mnxkswur--any--ralatt:d"‘pmprietmy --------------------- N

information. In the event that Ren & Jerry’s has approved a sublicensee or
franchisee, them Licensee agrees that it shall cause such sublicensee or
franchisee to comply with the terms and conditions of this' Agreement as if
they were & party hereto and shall be responsible to-Ben & Jerry’s for any
breach by such sublicensee or franchisee of emjr such terms or conditions. Ben
& Jerry's ghall have the right to require that its representatives, or third parties
on its behalf, be permitted to inspect the facilities of the sublicensee or
franchisee and the Products distributed by them. Ben & Ien‘y"s Surther
reserves the right, in its sole discretion, to determine and advise Licensee that
any sublicensee or franchisee does not meet, or no longer meets, the standards
of Ben & Jerry’s. Upon receipt of written notice of such determination and
advice, Licensee shall promptly cease to conduct business with any

disapproved sublicensee or franchisee.

1.4, Licensee shall not export Proprietary Products outside of the Territory and

Licensee is expressly prohibited from soliciting sales for the Proprieta:y

o
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Products outside the Territm"y, except for the export of any Proprietary
Products outside of the Territory to Unilever or a Unilever Affiliate upon the
prior approval of an officer of Homemade, Vermont. Bxcept as aforesaid,
Licenses agrees that it will not distribute any Proprietary Products to any party
or in any manner dispose of an)l' Pmprietary' Product under circumstances
where Licensee knows, or in the exercise of prudent businﬂsis judgment should
know, that such activity ultimately will result in the exporting of the same

outside of the Territory.

1.3, Licensee acknmowledges that the manufacturing of the Loecal Proprietary
Products and/or the distribution process for the Proprietary Products and/or the
standards of operation for the Retdil Shops may be supplemented, improved,
and otherwise modified from time to time by Ben & Jerry's, and Licensee
agrees to comply with all reasonable requirements of Ben & Jerry's in that

regard.

1.6.  Licensee understands and agrecs that no license or other right is granted

krow-how, trade secrets, inventions, patents, copyrights or other intellectual

property Tights, except as expressly provided in Section 1 hereof.

Additional Limitations on Rights Granted

'2.1.  Nothing in this Agré}ament shall be construed as giving Licensee any right to,
and Licensee agrees that it shall not, and shall not permit or assist any Affiliate
or any othier party to, manufacture, modify, adapt any of the Proprietary
Products (in whole or in part) or sell all or any part of any Proprietary

- Products; except as may be expressly and clearly permitted by this Agreement.
Without limiting the materiality of any other term of this Agreement, the
failure of Licensee to comply with the provisions of this Section 2.1 shall be

considered a material breach of this Agreement.

2.2, Licensee recognizes and acknowledges the vital importance to Ben & Jemry's
of the Proprietary Marks and other proprietary material which Ben & Jerry’s

owns and creates and the association of the Ben & Jerry’s name with them. In

8

“herein, expressly or impliedly or by esfoppel of otherwise, welative to any 7
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order to prevent the denigration of the Propristary Products and the value of
their association with the “Ben & Jerry's” name, and in order to ensure the
dedication of Licensee’s best efforts 1o preserve and maintain that value,
Licensee agrees that, during the iTerm, Licensee will not manufacture, sell or
distribute any product embodying or displaying any amwork or other
Tepresentation that is confusingly similar to the Proprietary Marks or other

proprietary material of Ben & Jerry’s.

2.3, All rights not specifically and expressly granted by Ben & Jerry s to Licensee
are hereby reserved by Ben & Jerry's,

3. 'Dewzlonment Obligation

Licensee acéepts the obligation to develop the Licensed Business. Licensee

will at all times, faithfully, honestly and' diligently, perfonm its obligations

hereunder and will continuously exert its best efforts to promote and enhance

the development and operation of all components of the Licensed .‘Busi_ne:;:s in
. the Territory.

4, Tern: and Renewal

4.1.  The initial term of this Agreement is effective upon the date of the execution
of the (jutline of Terms (Decerber 18, 2001), except as otherwise provided
herein, and shall expire on June 24, 2005 (the “Initial Term”).  Unless

otherwise stated, “Term” shall refer to the Initial Term and the period of any

renewal rights that Licensee exercises in accordance with Section 4.2,

4.2 Licensee may remew the rights granted hereunder for one (1) additional
consecutive term of seven (7) years (the “Renewal Term”) if the following

conditions are met prior to renewal:

4.2.1. Licensce shall give Ben & Jerry’s written notice of Licensee’s election
to renew at least nine (9) ﬁmnths, but not more than twelve (12)

months, prior to the end of the Initial Term; and
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4.2.2.

4.2.3.

4.2.4.

- 4.2.5,

4.2.6.

" acility(ies and/or of any location used in the wholesale component of

" Licensee shall not have any past due monetary obligations or other

outstanding obligations to Ben & Jerry’s or its Affiliates; and

Licensee shall not be in default of any material provision of this
Agresment, or successor hereto, or any other agreement hetween
Licensee and Ben & Jerry's or its Affiliates or any lease or sublease
for the premises of any Retail Shop or other facility (“Premises™).
Licensee shall have substantially complied with all the terms and

conditions of such agreements during the ferms thereof; and

Licensee shall execute a general release, in & form prescribed by Ben
& Jemry's, of any and all claims against Ben & Jerry’s and its
Affiliates, and their resp'ecu've present and former officers, dirsctors,

agents, and employees; and

Licensee shall make or provide for, in 2 inanner satisfactory to Ren &

Jerry's, such renovation and meodemization of the manufacturing

the Licensed Business, and any open and operating Retail Shop, as
Ben & Jemy's may reasonably require, including installation of new
equipmment and renavation of existing "fix.tums, replacement of obsolete
signage, furnishings and décor in order to accominodate the then
current technology relative to the manufacture of the Local Proprietary
Products, the Wholesale Distribution of Products and the design and

image of the then current Retail Shops; and

Licensee shall éomply with the then cumrent Ben & Jerry's
qualification and training requirements for operators of Retail Shops
outside of the U.S. so0 long as the said qualifications and requirements
have actually substantially' been enforced, to the extent required, by
Ben & Jerry's, in the previous twelve {12) months, upon other Bcn‘&

Jerry's licensees outside of the U.S, and Canada; and

10
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4.2.7. Licensee shall pay Ben & Jerry’s a renewal fee (the “Renewal Fee") in
US dollars equal to 10% of the greater of: (i) 50% of Licenses's Net
Income generated from the Products or other rights pursuant to this
Agreement for the last year of the Initial Term or (i) 1.25% of
Licensee’s Gross Tumover from all sources of income of Licensee
generated from the Products or other rights pursuant to this Agree.ment
for the last year of the Initial Term. Payments shall be made in

accordance with Section 12,

L

Manufacturing

5.1.  Licensee shall manufacture Local Proprietary Products only int the manner and
under the conditions that are expressly authorized by Ben & Jerry’s and whicls
are in full compliance with the Licensed Techuology, and with the Manuals
~and with the terms hereof and with Quality Assurance standards and any other
requirement of Ben & Jerry's and in compliance with all applicable law.
Licensee shall construct and equip any manufacturing facility, in compliance

with Ben & Jerry’s specifications, at Licensee’s own expense. Licensee shall

- --—0btain- all -lcenses,. permits - and -certifications- tequired-- for- the Jawlul .~ - - - e

construction and operation of each such location and shall certify in writing to
- Ben & Jerry’s that all such licenses, pai“mits and certifications have been

Dbta_ined.

3.2, Licensee covenants and agrees that it will manufacture the Local Proprietary
Products, in sccordance with the. specifications for the Local Proprictary
Products as supplied by Ben & Jerry’s. ‘Such manufactire will be subject to .
the approval of Ben & Jerry's for frozen dessert products and must meet the
Quality Assurance requirements for such quality as prescribed by Ben &
Jerry's andl its quality control agent. Licensee shall be in full compliance with
all applicable laws as well as applicable standards generally in use for the

normal manufacture of frozen dessert products,

3.3.  Licensee represents that it is a manufacturer qualified to produce frozen
dessert products in general and has the ability to produce the Local Proprietary
Products (with the use of the Licensed Technology) in sufficient quantity to

11
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5.4.

5.5,

meet the requirements of this Agreement and to gain a substantial market for

‘the Local Proprietary Products in the category in which the same will be

positioned. The Licensee confirms that it has invested in and presently
maintains manufscturing facilities and will either continue to maintain
manufacturing facilities or contract for manufacturing facilities in Israel to
produce the Local Proptietary Products and Licensee will produce Local
Proprietary Products of the highest quality in the frozen dessert products

category, meeting Q.A. standards as specified by Ben & Jesry's.

Licensee will not deviate in the formulation, labeling and packaging for the

Proprietary Products without the prior written consent of Ben & Jerry's.

In the event Licensee wishes to subcontract the manufacture of the Local
Proprietary Products, Licensee must obtain the prior written consent of Ben &
Jerry’s. Ben & Jerry's will not unreasonably withhold or delay its consent
provided that Quality Assurance requirements and all other requirements of

this Agreement are assured. Ben & Jemy's shall be entitled to veto any

" specific subcontractor proposed by Licensee if in the sole opinion of Ben &

Jeity’s such a subcontractor or any Affiliaté of such a subcontractor would
have an adverse effect upon the Proprietary Marks or any related Confidentiaf
Information. In the event that Ben & Jerry's has approved a subcontractor

then Licenses agrees that such approval shall not relieve Licensee of any of its

oblipations pursuant to this Agresment, and Licensee shall be responsible to

" Ben & Jerry's for any breach by such subcontractor of any of the terms or

conditions of this Agreement, ‘Ben & Jerry's shall have the right o require
that its representatives, or third parties on its behalf, be permittéd to inspect
the manufacturer’s facilities, and that samples from the products produced by
the manufacturer or components used by the manufacturer be delivered for
gvaluation and testing either to Ben & Jerry's or to ap independent testing
facility designated by Ben & Jerry’s. A charge not to exceed the reasonable
cost of the evaluation and testing. shall be paid by Licensee.  Ben & Jerry's
further reserves the right, in its sole discretion, to determine and advise

Licensee that the manufacturer of the products supplied does not meet, or no

 longer meets, the standards of Ben & Jerry’s. Upon receipt of written notice

12
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of such determination and advice, Licensee shall immediately cease to conduct

business with any disapproved manufacturer.

6. Quality Control , .
6.1 Upon request from Ben & Jerry’s at any time, but not less than twice per year,

Licensee shall deliver to Ben & Jerry’s or its designated 1'epms’emtativm. at
Licensee’s expense, to a location prescribed by Ben & Jerry's, samples of the
finished Local Proprietary Products. .Licansae will also submit upon request
- from Ben & Jerry’s at any time, but not less than twice a year, prc:ducucm,
quahty control and finished product manufacturing. biological te,qtmg Tecords
for review. In addition, Licensee shall submit such testing records prior to the
manufacture of any new Products. If at any time a Local Proprietary Product
is, in the sole and exclusive judgment of Ben & Jerry's, not manufactured in
strict. compliance with Ben & Terry’s Quality Assurance standards or as
otherwise approved in writing by Ben & Jerry’s, Ben & Jerry’s shall notify
Licensee to suspend the production and sale of such Local Proprietary Product

until. the same is brought by the Licensee, at its sole expense, mto conformity

s e s e e WiT -0 - Tequited. spemi-fia&ticms--pursuant--f.fca--ﬂ}i%Aga'ﬁ:e,‘mcn,&—-.—-'—-‘Be;n-‘--&mjf:wy!-g-‘-‘-

will give Licensee written notice of any such non-compliance, which notice
shall specify the details thereof. Within five (5) days after receipt of such
notice, Licensee shall promptly comeet any f:mblmn specified by Ben &
Jerry’s therein. If such Local Proprietary Produet, as corrected by Licensee,
stil] is not approved by Ben :S‘;‘Jarry'g, or if Licensee fails to correct any such
problem in the time provided herein, the Propriétary Marks shall be promptly
removed from such Loecal Proprietary Products, at the option of, and at nb cost
to Ben & Jerry’s, and all such products shall be promptly destroyed and‘
evidence of such destruction shall be provided to, Ben & Jerry’s, In ﬂddmorl
Ben & Jetry's shall have the right to terminate this Agreement forthwith.

6.2. . In order to carry out the purposes of this Agreement, but without relieving
Licensee of its continuing obligation of maintaining proper conformity, Ben &
lerry’s retains the right, with or without potice, to itspect, during normal -'
business hours, the facilities utilized by Licensee and by suppliers to Licensee

in connection with the manufacture, storage and distribution of Proprietary

13
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6.3.

Products and to examine Pfr)prietary Products in the process of manufacture

and all documents and records related hereto.

Licensee agrees that each Local Proprietary Product manufactured and offered

for sale by' it shall be in conformity with the Quality Assurance ("Quality

Assurance” or “Q.A.") standards and specifications set for the Proprietary
Products by Ben & Jerry's. The Local Proprietary Products shall be of a high
quality which is at least equal to comparable other super premium ice cream

products and to comparable products in the market of the same premium

‘quality, and always in conformity with a standard sample approved by Ben &

Jerry's.

Distribution
The Wholesale Distribution Channels, including Propristary Product
availability, Pmprieﬁary Product variety, and quantity of Proprietary Product

are critical to the promotion of the Proprietary Products and to the protection

- of the Pmpri&tary Marks" within' the ’l"‘erritory.‘ Licenses shall use its best

a.1.

8.2,

eHorTs o Maximize the Hehls granted Hereunder throughout the Tetfitory, " """

including but not limited to, selling significant quantities of Proprietary
Products and maintainiﬁg sufficient personnel to provide effsctive distribution

of the same.

Public Relations and Custome

‘Licensee will maintain a public relations department in connection with its

marketing and sales’ undertakings and will continue to maintain such
department during the Term of this Agreemert and utilizé the same for

marketing of the Products.

~ Licensee shall be solely responsible for, and shall use its best efforts to

provide and maintain, high-quality customer service and technical support in
the Temritary to all customers (e.g. dealers, distributors andﬁnd—usm‘s) with
respect to all Products. Subject to Licensee having obtained Ben & Jerry’s

prior written approval in connection with the form and content -thereof,

14
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8.3.

8.4.

8.3.

B.6

8.1

Licensee’s name and appropriate information for contacting Licensee with
res;:eét o customer service issues shall be pmminemly displayed on the
packaging or label of each Product sold by Licensee. For purposes of this
Agreement, “Customer Service” means the resolution of customer complaint
issues pertaining to the Products in the following general categories: inventory
'proc&ssing, payment processing, order inquiries, ;;rnduct: retunis, defects and

replacements and technical support.

Licensee and its staff shall be conversant with the Products and similar frozen

dessert products in general and shall develop sufficient knowledge of the

industry and of products competitive with the Products §o as to be able to

explain the Products in detail to distributors, dealers, retailers and end-users.
Licenses shall conduct or provide for any training of its personnel that may be

tiecessary to impart such knowledge.

Licensee shall maintain 4 high-quality adequately staffed Customer Service

department to address all Custorner Service issues relating to Products sold by

Licensee... All-Customer. Service- issues- shall-be categorized-by-type-of-fssue-

and problem resolution. Problem resolution shall be guided by reasonable
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written Customer Service policies applied by Licensee uniformly throughout

the Territory after consultation with Ben & Jerry’s,

Licensee shall establish and maintain adequate telephone access within the
Territory for answering questions from end-users and potential end-users
concerning the sale and use’ of the Products sold by Licensee and for

addressing other Customer Service issues,

Licensee shall promptly notify Ben & Jerry's in writing of any claimed or
 suspected defect in a Product no later than five (5) business days after

Licensee learns of the same, whether directly or through a distributor, dealer,

retailer or 4n end-user.

Licensee agrees that any Wholesale Distribution Channel wishing to sell the
Proprietary Products will meet Ben & Jerry's them standard ecriteria for

15
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2.1,

9.2,

cleanliness and standards of operation as directed in the Mannals or otherwise

in writing.

Licensed Technology
Licensee acknowledges that Ben & Jerry's has provided and disclosed 1o

Licensee the Licénsed Technology with respect to the formulation and
manufacture of the Local Ih'épx'ietary Products. Licensce agrees to use its best
efforts 1o protect the confidentiality of this information and use this Licensed
Technology only as'it relates to the formulation and manufacture of the Local

Proprietary Products.

Any impmvemanté (including addil‘ibns', modifications, substitutions) made to
the process of formulating or manufacturing the Proprietary Products, whether
done by Licensee or another third party, will constitute part of the Licensed
Technology and will remain and be the sole property of Ben & Iérry’s.
Licensee will execute any and all documents which Ben & Jerry's deems

necessary in order to wvest all right, title, and interest in and to the

9.3,

10,
10.1.

imiprovements in Ben & Jerry's.

Licensee acknowledges that Licensed Technology (including but not limited
to manufacturing methods, recipés and formulae now or hereaffer used)
received from Ben & Jerry's constitute valuable trade secrets of Ben & Jerry’s
and Confidential Information, and is revealed in confidence hereunder.
Licensee agrees, at a minimum, to make such Confidential Information
available only to.those parties having a need-fo-lm’ow and require the same
parties 1o agree to the obligations of confidentiality and to sign a non-
disclosure undertaling in the form provided by Ben & Jerry's. Licensee
agrees to notify and obtain Ben & Jerry’s prior written consent to any transfer

of Confidential Information to any such party.

Duties of Ben & Jerry’s

Ben & Jerry’s shall make available to Licensee standard UJ.S. plans and

‘specifications for the manufacture of the Local Proprietary Products and for

the retail and wholesale cbinponents of the Licensed Business.

16
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1

10.2. At Licensee’s sole expense, Ben & Jerry’s shall provide initial taining for
operation of a Retail Shop as set forth in Section 14 of this Agreement, to the

extent such training has not been previously provided.

103, Upon request, and at Licensee’s expense, Ben & Jerry’s shall provide such on-
site pre-opening and opening supervision and agsistance for each Retail Shop

as Ben & Jerry's deems advisable.

10.4. At Licensee’s request and in Ben & Jerry's sole discretion, Ben & Jerry’s may
make available to Licensee, at Ben & Jerry's expense, standard U.S.

marketing plans and promotional materials as the same exist in English,

10.5.  After Licensee's e;;qcutioﬁ of this Agreement, Ben & Jerry's shall provide
Licensee, on loan and at Ben & Jerry's expense, English-language copies of
I- the Ben & Jerry’s Confidential Operating Manuals, including, without
limitation, copies of Bem & Jerry's Manufacturing Stapdards, Quality,

“Manuals™), as described in Section 17. All Manuals and translations thereof
(as provided for in Section 17.3) are the sole property of Ben & Jerry’s and are
to be tmate& as confidential by Licensee. The Manuals may be set forth in
several volumes, including such amendments thereto as Ben & Jerry's may
publish from time to time. Adlditi.onally, Licensee acknowle.dgc_:s and agrees
that Ben & Jerry’s may provide a qurﬁion or all (includi'ng updates and
amendments) of the Manuals, and other imstructional | in,formatipn and
materials in, or via, electronic media, including without limitation, through the

use of computer disks, the internet or the Ben & Jerry’s extranet.

10.6. Ben & Jerry's shall provide to Licensee, from time to time, as Ben & Jerry’s
deems appropriate and at Ben & Jerry’s expense, advice and written materials
cbnceming techniques of managing and operating the manufacturing of the
Yoecal Proprietary Prqducts, the di.sﬁibution of the Proprietary Products
through the %ol‘esafe. Distribution Channels and the operation of the Retail
Shops, including suggested inventory and cost control methods, new’

17
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i

developments and improvements in manufacturing techniques, new
developments and improvements in products and marketing techniques, new
developments and improvements in wholesale concept and service standards

and new developments and improvements in the Retail Shop layout and

design.

11.  Purchase and Sale of Products

11.1. Licensee shall notify Ben & Jerry’'s of any changed requirements for
packaging and marking and the parties shall agree on the actions needed for
such compliance, and until the parties agree on the actions to be taken by
Licensee, Licensee shall refrain from preparing, purchasing or selling Products
using such packaging and/or, marketing. Nﬂtwithstanding ‘the " foregoing,
Licenses shall be solely responsible for all such requirements, including any
unique to Israel paékagi.ng requirements, and for all labeling or any other
similar requirements. In addition to purchasing finished Proprietary Products
from Ben & Jerry's (subject to availability and as the need arises), the

Licensee shall not purchase any ingredients of any kind or nature, vsed in the

T manufacture of Local Propristary Products, or any Propretary Gift Produets, " 77T

© from any entity unless such ingredients conform with alt Quality Assurance

requirements and all other requircﬁmnts pursuant to Section 15.8.

11.2. Licensee shall manufacture the Local Proprietary Products and/or buy and
© diswibate (in both the wholesale and the retail concepts) its annual
requirerents of Proprietary Products pursuant to the projections in the

Business Plan.

11.3. In the event that Licensee purchases Proprietary Products from Ben & Jerry's,
Licensee will purchase the same upon at least thirty (30) days’ notice to Ben &
Jerry’s. During the initia} three years, beginning from the date of the Qutline
of Terms, Ben & Jerry's will sell certain quantities and products as set out in
Appendix D, to the Licensee on a cost basis, FOB ,Bellows.Falls, V.T., US.A.
The agreed initial cost prices are set out in Appendix B and will be adjusted
from thme to time based on any chahges in Ben & Jerry’s actual costs. Upon |

conclusion of the initial three years, the products will be sold by Ben & Jemry's

18
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to the Licensee at prices to be determined by the Licensor and the Licensee

based on arms-length negotiations, All sales shall be on a 90-day credit basis

from date of FOB shipment. Licensce agrees to accept foll responsibility for

the handling and transportation of orders for the Proprietary Products from the

Ben & Jemy’s facilities in Vermont U.S.A. or such other Ben & Jerry’s

manufacturing facilities as may.be designated by Ben & Jemy’s, and all

expenses connected therewith including, but not limited to, all freight, impo}t

costs and fees, taxes and duties, and any other applicable taxes, shall be borne

by the Licensee,

L.

11.4. Purchases shall be paid for by Licensee on a 90-Day credit from date of FOB

shipment, and all other terms of Section 12 shall apply.

11.5, With respect to Local Proprietary Products manufactured and/or Proprietary

Products puichased by Licensee from Ben & Terry’s to be sold by Licensee in
the Territory through the Wholesale Distribution Channels of distribution

and/or Retail Shops, Ben & Jerry’s reserves the right:

1L

11.5.2,

11.5.3,

To discontinue, in its sole discretion, the availability of particular
Proprietary Produets from time to time, to the extent consistent with
Ben & Jermy's world wide policy (outside of the U.8. and Canada)

with respect to licenses;

To limit the offer and sale of any new Proprietary Product in such
manner and for such period of time as Ben & Jerry’s may reasonably
deem necessary to determine the marketability of a Proprietary Product
or the feasibility and desirability of offering a Proprietary Product for
sale under this Agreement, to thg: extent consistent with Ben & Jerry’s
world wide policy (outside of the U.S, and Canada) with respect to

licenses; and

To requirs the return or proper disposal of, in accordance with all fegal
and regulatory requirements as Ben & Jerry's shall direct in its sole

discretion, Proprietary Products which Ben & Jerry’s reasonably
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believes to be adulterated, tainted, contaminated, spoiled, undated,
hazardous, expired or otherwise unfit to be used for its imiended
purpose, Ben & Jerry’s shall reimburse Licensee for the cost of any
such Proprietary Ei'nducts provided that the defect in such Proprietary
Products existed before the Proprietary Products were delivered to
Licensee’s designated carrier and further provided that such
Proprietary Prodicts were not returned or disposed of as a result of an
act or failure to act by Licensee or its shippers, transpmriers Or carTiers

or any purchaser from Licensee.

12. Payments
12,1 There shall be no royalties paid or due to Ben & Jerry’s or Unilever with

respect to any of Ben & Jerry’s Products manufactured or sold in the territory
by the Licensee or any of its Affiliates during the Initia] Term. During the
Renewal Term, Licensee shall pay Unilever an annual toyalty fee equal to 3%

of the Gross Turnover.

122 TRemittances to Ben & Jerry’s of all of the royalties set forth in this Section 127

~ shall be paid to Unilever NV, or to any other Unilever Affiliate as instructed
in writing by Ben & Jerry's by the fifteenth (15™ day of edch month
following the end of a calendar quarter (unless otherwise set forth herein) and
shall be suﬁnﬁtted to Unilever N.V., ‘tog'ether with any reports or statements
required hereunder. Any contribution, payment, siatement or report due to,
but not actually received by, Unilever on or before the prescribed date herein
shall be overdue, If any contribution or payment is overdug, Licensee shall
pay Unilever N.V, i:ﬁ;ﬁediamly'v upon demand, and in addition to the overdue
amount, interest on such amount from the date it was due until paid at the rate
of twelve percent (12%) per annum, or the maximum rate permitted by law,
whichever is less. Entitlement to such interest shall be in addition to any other
remedies Ben & Jerry's may have. Licensee shall not. be entitled to set off any
contributions or payments required to be made under this Agreement against
any monetary claim it may have against Ben & Jerry's. All payments will be
made in U.S. Dollars and will be as directed by Ben & Jerry’s.

20
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12.3.  All payments by Licensee to Ben & Jerry’s (including any payments to
Unilever) shall be made without any deduction for any taxes, except that
Licensee shall deduct and pay to the appropriate taxing authorities, on behalf
of Ben & Jerry's, any amount which Licensee is required to withhold under
any laws of Istael on payments made by Licensee to Ben & Jerry’s. Licensee
shall transmit to Ben & Jerry's official receipts for payment on all taxes
withheld. If Licensee fajls to withhold or pay such taxes, it shall indernnify
Ben & Jerry's for the full amount of such taxes and for any loss or liability
oceasioned by Licensee’s failure to withhold as required by law, including, but
not limited to, any penalties, interest, and expenses incurred by Ben & Jerry’s.
All other taxes imposed on payments by Licensee to Ben & Jerry's, including,
but not limited to, value added taxes, consumption taxes, and salary taxes,
which may be imposed now or in the future under the laws of the Territory or
ar.iy ‘taxing authority therein, shall be Licensee’s sole responsibility, and
Licensee sha.'!} transmit such taxes to the appropriate fiscal authorities. Such
taxes shall not affect Licenses’s obligation to make payments to Ben & Jerry's

as required under this Agreement.

e mm = e T UG AT E T i et B S e a0

12.4  All payments made to Ben & Jerry’s (including payment to Unilever) pursuant
| fo this Sactian 12 shall be paid to in U.S. Dollars and will be wire-transferred,
at Licensee’s expense, to such bank account as Ben & Jerry’s shall designate

from time to time. Computation of any amounts payable under this
Agreement which require conversion to U.S. Dollars shall be made at the
_glemu'onié transfer selling rate for U.8. Dollars on the date of transfer at a bank

~ in the Territory mutually agreed upon by Ben & Jerry's and Licensee, and if

. there is no such agreement then at First International Bank,

12.5. Recognizing the value of marketing and promotion, and the impertance of
standardization of marketing and promotion programs to the furtherance of the

goodwill and public image of the Licensed Business, Licenses and Ben &

Jerry’s agree:

12.5.1 Each month during the Term of this Agreement, Licensee shall

- contribute to its own marketing budget (the “Marketing Budget™) a
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sum equal .to not less than five (5) percent of Licensee’s total sales
from the sale of all Products through the Wholesale Distribution
Channels and the Retail Shops for the preceding month. Licensee
understands and acknowledges that such required expenditure is a
minimum requirement only, and that Licensee may, and is encouraged
to, expend additional funds for marketing and promotion. Licensee
agrees to inclede the proposed expenditures for this fund in the annual

Busginess Plan.

12.5.2 The Marketing Budget, all contributions thereto, and any earnings
thereon, shall be used exclusively to meet any and all marketing,
advertising, public relations and/or promotional programs, and other
activities including socially responsible activities. Licensee shall be

- responsible for the spending of the Marketing Budget in accordance
with the provisions of this Agreement, but Licensee will keep Ben &
Jerry's informed of any suchdspendiﬁg. Based on performance, Ben &
Jerry’s reserves the right to approve the magner in which the
Marketing Budget is spent to the extent necessary to ensure that there
is no adverse effect wpon the Proprietary Mark or the Quaiity‘

Asgsurance of the Pradugts,

12.6 In the event that any government awthority having jurisdiction in the Territory
umposes restrictions on the transfer of U8, Dollars to places outside of the
Temtory, or imposes any tax or other imposition whmh is required to be paid
or borne by Ben & Jerry’s, Ben & Jerry's, in its sole discretion, shall have the
option to: (1) with respect to restriction on the transfer of U.S. Dollars, require
that Licensee deposit all payments required under his Agreement to a
designated account in the name of Ben & Jerry's in the Territory; or (i)

terminate this Agreement pursuant to the terms of Section 23.2,

13,  Construction and Opening of Retail Shops

13.1.  Licensee shall renovate or construct, and equip, the Retail Shops at Licensee’s

own expense. Licensee shall obtain all permits and certifications required for

the lawful construction and operation of each Retail Shop and shall certify in
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writing to Ben & Jemy's reasonable satisfaction that all such permits and

certifications have been obtained.

13.2. Licensee shall be responsible for obtaining all licenses, permits, zoning
classifications and clearances which may be required by applicable laws,
ordinances, or regulations, or which may be necessary or advisable owing to

any restrictive covenants relating to the premises of any Retail Shop.

13.3. Except as otherwise provided herein, kpzicrr to opening for business of each
Retail Shop, Licensee shall ¢omply with all design and layout requirements
and pre-opening requirmﬁ&nts set forth in this Agreement, the Manuals and/or
elsewhere in writing by Ben & Jerry’s. Licensee also shall obtain written
approval by Ben & Jerry’s, a response to which should be provided by Ben &
Jerry’s without delay, pror to openﬁzg-each Retail Shop. Ben & Jerry’s, in itg
sole discretion, may conduct a pre or post opening inspection of any Retail
Shop within fifteen (15) business days of the request by Licensee. If the

Retail Shop fails the inspection, Licensee shall reimburse Ben & Jerry's for

orr e et travelexpenses and roorrand board of representatives of Ben& Jerry s for

each inspection including the first one,

13.4, Licensee shall submit the design and layout for each proposed Retail Shop to
Ben & Jerry’s for approval prior to beginning construction, a response (o
- which should be provided by Ben & Jerry's without delay.

14.  Training .
14.1. Licensee’s Retail Shop Managers shall attend and complete, to the satisfaction

of Ben & Jerry’s, the training (“Seoop U Training”) for owners and Retail
Shop Managers of:famd‘by Ben & Jerry’s. At the option of Ben & Jerry’s, and
at Licensee’s expense, any persons subseqirently employed b_;y Licensee in the
position of Retail Shop Manager shail also attend and complete, to the.
satisfaction of Ben & Jerry’s, Scoop U Training for Retail Shop Managers,
Licensee, Retail Shop Managers, and other employees of Licensee also shall
attend such additional courses, seminars, and other training programs as Ben

& Jerry’s may reasonably require from time to time. Every five (5) years, the
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current Retail Shc:f; Managers must attend, to the extent requested by Ben &
Jerry’s, a refresher training program held at a designated Scoop U Training

facility.

14.2.  All raining programs shall be at such times as may be designated by Ben &
Jerry’s. Training programs shall be provided in Vermont, USA or such other
locations as Ben & Jerry’s may designate. Licensee shall be responsible for
any and all other expenses incurred by Licensee's trainees in connection with
Scoop U Training, including, without limitation, such costs as transportation,
lodging, meals and wages. Ben & Jerry's may authorize a qualified employee
of the Licensee to provide such Scoop U Training, provided such employse
completes a Ben & Jerry's training course, and thereafter remains up-to-date
by completing any additional training as Ben & Jerry’s may deem appropriats
from time to time. Bep & Jerry’s may in its sole discretion at any time rescind

such authorization. =

14.3. Ben & Jerry's shall provide, at its expense, manufacturing standards and

S ' proce.dureé:"'ﬁ?ﬁdﬁéf’ﬁﬁﬁﬂﬁﬁg_ ‘procedires and standards of operation for Refal =7
Shop operations, approved product Jist, ice cream sampling handbooks and
vend cart manual, whether in the Manuals or otherwise, any and all which may

be updated from time to time.

15, ' Pulies of Licensee
15.1. Licensee understands and acknowledges that every detail of each of the three
(3) components of the Licensed Business, as communicated by Ben & Jerry's
to Licensee in the Manuals, training, on-going consultation, and in this
- Agreement, is important to Licensee, Ben & Jerry’s, and other operators and
distributors of Ben & Jerry’s in order to develop and maintain quality
manufacturing standards, high operating ;tandards, to increase the demand for
the ‘TPmducts sold, to protect the Wholesale Distribution Concept, including the

food service component, and to protect the reputation and goodwill of Ben &

Jerry's,
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15.2. Licensee shall refrain from using or permitting the use of the Retai) Shops for
any purpose other than the conduct of the Licensed Business, without fitst

obtaining the written congent of Ben & Jerry's,

153. TLicensee shall keep the Retail Shops open and in normal operation for such

minimum hours and days as Ben & Jerry’s may specify.

15.4. To insure that the highest degree of quality and service is maintained,
Licensee shall exercise the rights granted to it herein in stdct conformity
which such standards and specifications as Ben & Jerry's may from time to
time prescribe in the Manuals or otherwise in writing. Licensee shall refrain

. from deviating from such standards, specifications, and procedures without the
prior written consent of Ben & Jerry’s,  Accordingly, Licensee agrees to
_purchase and install, at Licensee's expense, all equipment, supplies, signs,
furnishings, fixtures, décor and materials as Ben & Jerry’s may reasonably
direct from time to time in the Manuals or otherwise in writing, and to refrain

from installing or permitting to be installed on or about the premises of any of

--its manufactoring.faciliies,-distibution facilities-and Retail Shops;-without the - ——
prior written consent of Ben & Jerry's, any _equipiment, supplies, signs,
furnishings, fixtures, déeor and materials not previously approved as meeting

the standards and specifications of Ben & Jerry's.

15.5. Licensee agrees not to install or permit to be installed in any Retail Shop any
vending machine, game or coin operated device, unless specifically praviously

approved in writing by Ben & Jerry's.’

13.6.. Licensee agrees to maintaiy an adequate supply of required supplics, inchuding
required proprietary paper products as specified in the Manuals and other

written Ben & Jerry’s instructions.

13,7, . Licenses acknowledges that: (i) the Local Pmpxr'ietmy Products, mannfactured
hereunder, and the Proprietary Products distributed, offered and sold under
this Agreement, are prepared from proprietary recipes developed by and, in
some gases, exclusively for Ben & Jerry's; (ii) the Proprietary Products are
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15.8.

unigue and their formulae and manufacturing processes constitute trade secrets

-essential to' the success of the Ben & Jerry's business as a whole and to

Licensee’s success hereunder; and (§i) Licensee has entered into this
Agreement in order to, among other things, obtain the right to manufac:mre the
Local Proprietary Products, to distribute, offer and sell the Proprietary
Products through the Wholesale Distribution Chamnels and to operate Retail
Shops. In order to protect the interest of Ben & Jerry’s in the Proprietary
Products and to masﬁm the quality, uniformity, and distinctiveness of the same,

Licensee agrees:

1374 To hendle and store the Products and their ingredients solely in the
manner directed by Ben & Jerry’s in the Manuals or otherwise in

writing; and

15.7.2 Not to sell, offer for sale, or sample, and to destroy immediately in

accordance with procedures set forth in the Manials and other written

Ben & Jerry’s instructions, any Product or ingredients therefore which

" itknows, or should know through the eXércisé of reasonablé care, tohe T

adulterated, tainied, contaminated, spoiled, expired, unsafe, or

otherwise unfit for human consumption.

All Products sold or offered for sale by Licensee shail meet the then cument
standards and specifications of Ben & Jetry’s, as established in the Manuals or
otherwise in writing. Ben & Jerry's may agree to allow Licensee to purchase

any or all ingredients for the same solely from suppliers who, (i) demonstrate

to Ben & Jerry’s continving reasonable satisfaction the ability to meet the.

guality standards and specifications of Ben & Jemry's, (ii) possess adequate
quality controls and capacity to supply Licensee's needs promptly and
feliably, and (iii) previously have not been disapproved by Ben & Jerry’s. Ben
& Jemry's may, from time to time, disapplrow ingredients or suppliers, if Ben
& Jerry’s determines, in its sole discretion, that the ingredients or suppliers of
these ingredients do not meet the quality standards of Ben & Jerry’s. Upon
receipt of written notice of such disapproval, Licensee shall cease to use any

disapproved ingredients and/or cease to purchase from any disapproved
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. supplier. Licensee must obtain prior written approval to use ingredients, by
_ fmwardipg sﬁmg:les‘of such ingredients to Ben & Jerry’s or to an independent
testing facility designated by Ben & Jerry's. A charge nét to exceed the
reasonable cost of evaluation and testing shall be paid by the Licensce. Ben &
Jerry's will use reasonable efforts to ensure that test results will be
communicated to the Licensee in a timely fashion. As a function of the
ongoing quality assurance, Ben & Jerry’s shall have the right,'but not the
obligation, to require that-its representatives be permitted to inspect -the

facilities of the suppliers from which ingredients are purchased.

. 15.9. Licensee shall stock and maintain, for both the wholesale and the retail
components, all types of Proprietary Products in quantities sufficient to mest

reasonably anticipated customer demand in the Territory.

15.10. Licensee shall manufacture a sufficient amount of Local Proprietary Products
and purchase a sufficient amount of the Products to meet the projections of the
Business Plan.

13.11. Licensee shall permit Ben & Jerry’s and their agents to enter upon any of
Licensee's facilities at any time and from time to time during normal business
bours for the purpose of conducting inspections of the facilities and the hooks,
records and/or’ accounts of Licensee. Licensee shall cooperate with
representatives of Ben & Jerry’s in such inspections by rendering such
assistance as they may reasonably request, and, upon written notice from Ben

- & Jerry’s or its agents, and without limiting other rights of Ben & Jemry’s
under this Agmc;mem, shall take such steps as may be pecessary to correct
immediately any deficiencies detected during any such inspection. If Licensee
fails ::in inspection and Ben & Jetry's determines that a re-inspection is

required, Licensee shall reimburse Ben & Jerry's for the travel expenses and
room and board of their representatives for subsequent inspections to ensure

that all deficiencies have been comrected.

15.12, Licensee. shall enswe that all marketing and promotional materials, signs,

decorations, paper goods (including disposable food containers, napkins, menu
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13.13.

15.14.

13.15.

boards and all forms of stationery) used in éach component of the Licensed
Business and other iterns specified by Ben & Jerry's bear the Proprietary
Marks in the then current form, color, location, and manner prescribed from

titne to time by Ben & Jerry’s and are maintained in good and clean condition.

Licensee shall maintain its manufacturing, wholesale distribution facilities arid
Retail Shop locations (including adjacent public areas) in a clean, orderly
condition and in excellent repair, and, in connection therewith, Licensee shall,
at its expense, make such repairs and replacements thereto (but no others

without prior written consent of Ben & Jerry's) as may be required for that

purpose.

Licensee shall not implement any change to any of the three (3) components

.of the Licensed Business without the prior written consent of Ben & Jerry's.

Licensee shall notify Ben & Jerry's in writing of any change, amendment, or

"improvement in the Mammals which Licensee proposes to make, and shall

provide to Ben & Jerry’s such information as Ben & Jerry's requests regarding
the proposed change. Ben & Jerry's shall use reasonable efforts 1o Tespond 1o
Licensee’s requests submitted under this Section 15.14 in a reasonable amount
of time. Under no circumstances shall the apprm}al”or consent of Ben &
Jerry’s to any request be deemed to have been granted to Licenses absent
Licensee’s teceipt of express written notice thereof from Ben & Jenry’s.
Licensee acknowledges and agrees that Ben & Jerry's shall have the right to

incorporate the proposed change info the manufacturing of the Proprietary

Produets and/or distribution of the same and shall thereupon obtain all right,

title, and interest therein without compensation to Licensee. Ben & Jerry's

may, from time to time, on a reasonable basis, revoke its approval of a

particular change or amendment. Upon rrsc:c:ipt of written notice of such
revacation, Licensee shall modify its activities in the manner prescribed by

Ben & Jerry's.

At the request of Ben & Jerry’s, but not more often than once every five (5)
ycﬂis, Licensee shall refurbish the Premises of each Retail Shop, at its

expense, to conformn to the store design, trade dress, color schemics and

28
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i

presentation of the Proprietary Marks in a manner consistent with the then
current image for new Retail Shops located outside the U.S. Such
refurbishment may include structral changes; installation of new equipment
and signs, remodeling, tedecoration and modifications to existing

improvements.

15.16. Litensee shall comply with all terms of its leases or subleases, its financing
~ agreements (if any), and all other agreewents affecting the operation of the
Licensed Business and shall undertake best efforts fo maintain a good and -
positive working reiationship with its landlords and/for lessors; and shall not
engage in any activity which may jeopardize Licensee’s right to remain in
possession of, or to renew the lease or sublease for, the Premises of cach

~Retail Shop.

- 15.17. Licensee shall meet and maintain the highest health and safety standards and
ratings epplicable to the manufacture of the Local Proprietary Products,

wholesale distribution of the Proprietary Products and operation of the Retail

e T —— ---Shops:— Eicenses-shalk-furnish-to-Ben &-Jerry*s; within twenty-four-(24) hours— ——-———-—-— -

after receipt thereof, a copy of any violation or cimtion which indicates

Licensee’s failure to maintain such health or safety standards,

15.18. If Licensee learns that any retail outlet in Licensee's Tarrito‘iy 15 selling
Proprietary Products which were not sold to such cutlet by Licenses, Licensee
shall notify Ben & Jerry’s in writing within fourteen (14) days, Fajluee by
Licensee to notify Ben & Jerry’s within fourteen (14} days of Licensee’s |
learning of the same shall constitute a4 default under this Agreement and a
material waiver of any and all of Li.censae‘s rights against Ben & Jerry’s under

his Agreement.

13.19. Licensee shall use its best efforts to integrate into its business a reasonable
" number (given the size of Licensee's operation) of socially responmsible
activities which are consistent with those activities and programs which Ben &

Jerry’s conducts to implement its social mission priorities.
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15.20.

e g

Licensee shall comply, and shall use its best efforts to ensure that it and all
entities dealing through Licensee comply with a1l applicible national, or jocal
laws and regulations in performing its duties hereunder and in any of its
dealings with respéet to the Products (including without limitation any

approvils necessary in connection with any advertising that may be approved

by Ben & Jerry’s pursuant to this Agreement). Licensee shall be solely

responsible for obtaining apy required: governmental, regulatory or other
approval in the ’I‘erritmfy for this Agreement (except for the approval or
approvals of the Controller of Restrictive Trade Practices which shall be the
joint responsibility of Ben & Jerry’s and the Licensee), and Licensec
mpresehts and warrants that this Agraemen_t i valid, binding and enforceable
in accordance with its terms in the Territory, without any mﬁluimment of any
approval, -consent, license or permit from any government entity, agency or
authority (other than such approval, consent, license or permits as has already
been obtained by Licensee, and the approval of the Controller of Restrictive

Trade Practices as aforesaid):

Each Retail Shop shall af all iies b8 tnder the diTect, on premises supetvision’

of Licensee or a manager appointed by the Licensee and approved of by Ben

& Je,ny’é (“Retail Shop Manager™), who has satisfactorily completed the

" Scoop U Training. Licensee shall maintain a competent, conscientious,

trained staff at each Retail Shop. Licensee shall use its best efforts to ensure

that all of its employees preserve good customer relations, render compatent,

- prompt, courteous and knowledgeable service, and meet such minimum

standards as Ben & Jerry’s may establish from time to time in the Manuals and

other writings, Licensee and its employees shall handle all customer

- gomplaints, refunds, returns and other adjustments in & manner that will not

detract from the name and goodwill of Ben & Jerry’s. Licensee will use the
system designed by Ben & Jerry’s for training employees, as communicated to

Licenses by Ben & Jerry’s in the Manuals and in Scoop U Training, and by

‘Ben & Jerry's in contihuing consultation. Licensée shall be solely responsible

for all employment decisions and functions of the Licensee’s business
including those related to hiring, firing, wage and hour requirements, record

keeping, supervision and ciiscipline of employees.

30

L —



€ase 2:22-cv-01154-KM-JBC Document 4-2 Filed 03/11/22 Page 126 of 182 PagelD: 285

1

15.22,

15.23.

15.24.

16.
16.1.

16.2.

At the request of Ben & Jerry's, Licensee agrees to retumn obsolete signage

(which is used in the Retail Shops) to a location prescribed hy Ben & Tery's.

Upon receipt of such signage, Ben & Jerry’s agrees to pay to Licensee the

depreciated value of any obsolete signage,

Licensee shall promptly notify Ben & Jerry's in the event that Licensee knows
or has reason to belicve that any act or refrainment from acting tequired by or
cont&_mﬁplatad under this Agreement violates any law, rule or reguation
(whether criminal of non-criminal) of the Territery or amy political or
governmental subdivision thereof. Licensee shall promptly notify Ben &
Jerty’s in writing of any claim or proceeding involving any Product no later

than ten (10) days after Licensee leams of such claim or proceeding,

Licensee agrees that it shall not act or omit to act in any way that would

violate any of the export contro} laws or regulations of the U.8,, and no party

_shall be required hereunder to- act or omit to act in any way that it believes in

. Proprietary Marks

Ben & Jerry's represents, with respect to the Proprietary Marks, that Ben &

Jerry’s has the right to use, and to license Licensee to use, the Proprietary

Marks in connection with the rights granted herein within the Tersitory.

Notwithstanding the foregoing and without derogating from any of Ben &
Jerry’s rights pursuant to any law, Ben & Jerry’s shall be entitled to assign any
or ail of the Proprietary Marks and any or all of its rights under this
Agreement to any of its Affiliates. Accordingly, Licensee acknowledges that
Ben & Jerry’s is considering to assign such righi:s to Unilever Ple. and is

entitled to do so.

Licensee acknowledges that the rights granted to Licensee pursuant to this

- Agreement are granted only in connection with Licensee’s exercise of the

rights granted pursuant to Section 1.1., all as specifically provided for in the

Agreement.

K}
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16,3, With respect to Licensee’s use of the Proprietary Marks, Licensee agrees to:

16.3.1 Use only the Proprietary Marks designated by Ben & Jerry's, and to
use them only in the mammer authorized and permitted by Ben &

Jerry's;

16.3.2 Use the Propristary Marks only for the manufacture of the Local
: Proprietary Products, distribution of the Proprietary Products in the
Territory, operation of the Retail Shops, and the preparation and use of

the Promotional Materials;

16.3.3 Manufacture the Local Pmpri'@te;ry Products, distribute the Proprietary
- Products and operate the Retail Shops only under the name “Ben &
Jerry's,” and usé the Proprietary Marks without prefix or suffix, unless
otherwise anthorized or rmjuiraci by Ben & Jerry’s. Licensge shall not

use the Proprietary Marks, the abbreviations “B&J" or “BJI”, or any

""hame ihat 15 now, of T The Tiitire, wséd for the Proprictary Products, ot
other products of Ben & Jerry’s as part of its corporate or other legal
name or any e-mail address, domain name, or other identification of
Licensee or any c’:o;npdnent of the Licensed Business in any electronic
medivm, unless agreed to in advance, in writing, by Ben & Jerry’s;
Without derogating from the above, Licensee shall not combine as a
unitary or composite‘mﬁrk any other trademafk,‘ ﬁamc or symbol with
any Proprietary Mark or use any other trademark, name or syrthol on
Product labels or Promotional Materials, except as may be required by

law and/or approved in advance in writing by Ben & Jerry's.

16.3.4 Identify itself as an authorized licensez of Ben & Jerry’s in
conjunction with any use of the Proprietary Marks in the manner
required by Ben & Jerry’s, including equipment, invoices, order forms,
receipts, and business stationery, as well as at such conspicuous
locations on each manufacrﬁn'ng, distribution facility, Retail Shop and

food service outlet as Ben & Jerry’s may designate in writing:
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16.3.5 Not to use the Proprietary Marks to incur any obhgatmn or
indebtedness on behalf of Ben & Jerry’s;

16.3.6 Execute any documents deemed. necessary by Ben & Jemy’s to obtain
prot'ecyion for the Proprietary Marks, or to maintain their continued

validity and enforceability, in the Territory;

16.3.7 Promptly notify Ben & Terry's of any suspected unauﬂmrimdd uge of
the Proprietary Marks, any challenge to the valxchty of the Propretary
Marks, or any challenge to the own@rshlp by‘ Ben & Jerry's of, the
right of Ben & Jerry’s to use and to license others to use, or Licensee's
right to us&, the Proprietary Marks. Licensce acknowledges that Ben
& Jerry's has the sole right to direct and control any administrative
‘ pmcéed.i.ng or litigation invmlvihg the Proprietary Mz&ks, including any
settlement thereof, Ben & Jerry's has the right, but not the obligation,
to take action against uses by others that may constitute infringement
e T TS —— :———.—--‘-~~»w-0f-,mlfh¢- Froprietary-Marks. - In-the- event-of-any--litigation-relating g -
Liccmsae‘s‘usa of the Proprietary Marks, Licensee shall execute any
and all documents and do such acts as may, in the opinion of Ben &
Jerry’s, be necessary to carry out such defense or prosecution,
including, but not limited to, becoming & nominal party to any legal
action. Except to the extent that such litigation is the result of
Lfcensee’s use of the Proprietary Marks in a manner inconsistent with
the terms of this Agreemeﬁt, Ben & Jerry's agrees to reimburse

Licensee for its out-of-pocket costs in doing such acts; and

16.3.8 Not to use any marks, names, logos or other prometional or marketing
materials that are confusingly similar to, or are colorable imitations of,
the Proprietary Marks or any of them, or Promotional Materials that

are or were used in connection with or bearing the Proprietary Marks.

16.4. - Licensee expressly understands and acknowledges that:
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164.1 Ben & Jerry's is the owner of all right, title, and interest in and to the
'.Proprif:tmy Marks and the goodwill associated with and symbolized by
them. Except as specifically and clearly granted herein, it is understood
that Ben & Jerry’s is not granting to Licensee, and Licensee does not
acquire, by .thc: operation of this Agreement or otherwise, any right to
or interest in the name “Ben & Jerry's” or in any derivation of said

_ name or any Proprietary Mark,

. .16.4.2 Licensee agrees that Ben & Jerry's may irrunediately terminate this
Agreement pursoant to Section 23.2 if, during the Term of this
Agreement: (i) Licensee directly or indirectly contests the validity of,
the ownership of Ben & Jerry’s of, or the right of Ben & Jerry's to use

. and to h'cansé others to use, the Proprietary Marks or (ii) Licensee
attempts to vegister in its own name any.of the Proprietary Marks or
any variation thersof, or any trademark and/or copyright associimd

~with any portion of the rights granted hereunder.

“““““ T . 16.4.3 Licensee's use of the Proprietary Marks does not give Licensee any

ownership interest or any other interest in or to the Proprietary Marks.

16.4.4 Any and all goodwill arising from Licensee’s use of the Proprietary
* Marks shall inore solely and axclusi{fﬂly' to the benefit of Ben &
Jerry's, and upon expiration or tErmination of this Agreement, no
monetary amount shall be assipned as atiributable to any goaciwi}.l

- associated with Licensee’s use of the Proprietary Marks.

16.4.5 Ben & Jerry's reserves the right to add to the Proprietary Marks and to
' substitute different proprietary marks for use in identifying the
* Proprietary Products and the businesses operating hereunder at the sole
discretion of Ben & Jerry’s, which different proprietary marks shall

also be considered “Proprietary Marks” hereunder, Licensee shall -

make all such additions and substitutions, at its expensé.
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17,
17.1.

17.2.

17.3.

16.4.6 Licensee will be responsible, at its own sole expense and cost, to
design, manufacture and place all Promotional Materials, including
point of purchase displays and advertising materials for promotion of
the Products in the Territory. All advertising, brochures, displays and
other marketing materials or literature in any way relating to the
Products and/or using the Proprietary Marks will be subject to the prior
written approval of Ben & Jerry's as set fort_li in Section 20, both with

respect 1o copy and mode of use, all as set forth in this Agreement.

Operating Manuals

In order to protect the reputation and goodwill of Ben & Jerry's and to-

maintain high standards of manufactiring, 'di,su'ibutibn through Wholesale
Distribution Channels and the operation of Retail Shops, Licensee shall
exercise the rights granted 1o it'heraunder in strict accordance with the
standards, methods, policies, and procedures specified in the English language
Manuals which Licensee shall receive on loan from Ben & Jerry’s, for the

Term of this Agreement,

Licensee shall treat the Manuals, any translation thereof, any other matertals
created for ot approved for use in the manufacturing of the Proprietary

Products and the operation of the Retail Shops and the information contained

-therein as confidential, and shall use best efforts to maintain such information

as secret and in strict confidence. Except as desciibed in Section 17.3,

Licensee shall not copy, duplicate, record,. or otherwise reproduce the

foregoing materials, in whole or in part, or otherwise make the same available

to any unauthorized person.

Licensee may obtain, at its sole expense, 2 Jocal-language translation of the
Manuals, and any operating and instructional materials Ben & Jerry's provides
) Licens‘eé, if Licensee deems'suc,h translation necessary for the full and
proper exercise of the rights granted herein within the Territory. Such
translation shall be approved by Ben & Jerry's prior to its use, and all
translators shall execute such document or documents as Ben & Jerry's may

require to assign to Ben & Jerry's any rights said translators may have in the
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translated materials. Ben & Jerry's shall use its best efforts to review for
approval all translations submitted to Ben & Jerry's by Licensee within sixty

{60) days of receipt of such translations by Ben & Jemry’s.

174, All copies of the Manuals, including any translations thereof, shall remain the
sole property of Ben & Jerry’s and shall be kept by the Licensee in a secure
place and returned to Ben & Jerry's as provided herein. |

17.5. Ben & Jerry's may from time to time revise the contents of the Manuals.
Licensee expressly agrees to comply with each such new or revised Manuals
‘upon receipt of written notice from Ben & Jerry’s of such change(s). Licensee

' may suggest changes to the Manuals as described in Section 1514,

17.6. Licensee shall ensure that all copies of the Manuals, whether translations or
originals, are kept current at all dmes. In the event of any dispute as to the
contents of the Manuals, the terms of the master copies ‘maintained at the

home office of Ben & Jerry’s shall be controlling.

18. Confidential Information

18.1, Each party to this Agreement shall keep in strict contidence all information
received from the other party to this Agreement. Such confidential
information (the “Confidential Information”) shall include, Awit;hout
lisnitation, not only the Licensed Technology and the Manuals but also any
information: (i) relating to the formulation of the Proprietary Products of the
operation of the Retail Shops, or (ii) which, prior to or concurmrent with its
disclosure to the other party, is idantified in writing as con.ﬁdtmt:iah praovided,
however, tha.t Licensee may use and disclose to others such of the Confidentia]
Information received from Ben & Jemry’s as may be necessary in connection

* with the full and prdpmr exercise of the rights granted hereunder. Neither party
to this Agreement shall be bound by any confidentiality restrictions with

respect to any information to the extent that such information:

18.1.1 Came into the lawful possession of the receiving party through sources
other than the other party to this Agreement or any of their Affiliates,
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18.2

184.

and where the sources providing such information were under o direct
or indirect confidentiality obligation to the other party to this

Agreement with respect to such information; or

18.1.2 Became publicly available through no act or failure to act on the part

of the receiving party.

The manufacwre of any Proprietary Product as well as the marketing,
distribution, sale, and service by Licensee of the same, including the
supporting  documentation  therefore, which inherently discloses the
Confidential Information of Ben & Jerry’s, shall not in itself be deemed
publication, disclosure or dissemination of such Confidential ITnformation for
purposes of this Section 18; provided, however, that none of the documents
containing Confidential Information transferred by Ben & Jerry’s to Licensee
hereunder, or any portion thereof, may be used by Licensee as such supporting

documentation without prior written consent by Ben & Jerry’s.

Upon—termination. of- -this--Agreement,- whether--by--defsult-er- explration;
Licensee shall use the same care and.discretion to protect the Confidential

Information, and shall pot in any way use or disclose the Confidential

loformation.

At Ben & Jerry’s request, Licensee shall require its shareholders, directers,
Managers and any other personnel, agents, subcontractors or transfators ag
permitted by Section 17.3 having access to any of Ben & Jerry’s Confidential
Information, to execute covenants, in a form approved by Ben & Jerry’s, that

such personnel will maintain the confidentiality of information they receive in

. .connection with their employment or retention by Licensee. Such covenants

shall be in a form satisfactory to Ben & Jerry's, Jneluding  specific
identification of Ben & Jerry’s as a third-party beneficiary of such covenants

with the independent right to enforce them.
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19.
19.1.

19.2,

19.3,

other data:

Accounting Records
Licensee shall record all sales of all components of the Licensed Business on a

suitable computer-based, point-of-sale record keeping and control system.
Licensee shall prepare, and shall preserve for at least five (5) years from the
dates of their preparation, complete and accurate books, records, and accounts,
in accordance with generally accepted accounting principles and in the form
and manner prescribed by Ben & Jerry's from time to time in the Manuals or

otherwise in writing.

All Gross Sales, sales tax, and charges collected on behaif of third parties shall

be recorded by Licensee in accordance with the procedures prescribed in the
Manuals, and on such point-of-sale record keeping and control system as shall

be agreed upon with Ben & Jerry’s.

Licensee shall, at Licensee’s expense, submit to Ben & Jerry’s in the form '

prescribed by Ben & Jerry's, the following reports, financial statements, and

-15.4.

19.3.1 No later than the fifteenth (15™) day of the months of January and
| October, a profit and loss statement (including but not limited to profit
and loss statements for each Retail Shop)':‘eﬂecting all Grogs Sales,
during the preceding three calendar mﬁnt’hs, for all sales of the
Products sold by Licensee, or the equivalent in the Terrltory, prepare
profit and loss statements, on an accrual basis using generally accepted

accounting principles; and

19.3.2 Other forms, statements, reports, records, infonmation, and data a5 Ben
& Jemy’s may reasonably designaté with respect to the Licensed

Business.

Ben & Jerry’s and its agents shall have the right at all reasonable times to
examine and copy, at their expense, the books, records, accounts, and/or
business tax returns of Licensee relating to the Licensed Business, including,

but not limited to, those relating to any particular component of the Licensed
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202,

20.3.

- All marketing and promotion materials used by Licensee must strictly conform

Business. Ben & Jerry's shall also have the right, at any time, to have an
independent audit made of the books of Licensee relating to the Licensed
Business, If an audit reveals that anty contributions or payments have been
understated in any staterent or report to Ben & Jerry’s, then Licensee shall
immediately pay to Ben & Jerry's the amount understated upon demand, in
addition to interest from the date such amount was due ungi paid, at the rate of
twelve percent (12%) per annum, or the maximum rate permitted by law,
whichever is less. If any audit discloses an understatement in any statemnent or
report of three percent (3%) or more, Licensee shall, in ﬁddit.idn to repayment

of monies owed with interest, pay for any and all costs and EXpENSCs

connected with such audit (inciuding travel, lodging and wages expenses, and -

reasonable aceounting and legal costs). The foregoing remedies shall be in

addition to any other remedies Ben & Jerry's may have.

Marketing and Promotion

Recognizing the vatue of marketing and promotion, and the importance of the

standardization of marketing and promotion programs to the furtherance of the

-goodwill-and public-image, Licensee and Ben-&.J BETYS-1LETRE, fOr-the Ferm - Of mmmses

this Agreement, in accordance with the following:

Upon the execution of this Agreement and prior to Qctober in each following
year, Licensee $hall complete and provide to Ben & Jerry's a business plan in
a format to be provided by Ben & Jerry’s (“Business Plan™) for the Territory
for the next calendar year, which shall include projected sales, projected
purchases of Products from Ben & Jerry’s, all material planned Promational
Materials, a'nd Licensee’s plan to fulfill its social mission activity as set forth

in Section 15.19.

to the requirements of Ben & Jerry’s as set forth in the Manuals or otherwise
in writing. As described in Section 15.14, Licensee may. request Ben &

Jetry’s in writing to change such requirements,
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20.4.

20.5.

When Licensee advertises and/or markets any of the Products, Licensee shall

ensure that its marketing and advertising efforts are in accordance with high

quality and good taste and will be comparable to the highest quality marketing |
‘efforts in the Territory for competitive products. Licensee shall bear all costs

of its marketing and advertising of the Products hereunder.

At all times during the Term, Licensee shall employ a “Product Manager”
who shall be reasonable satisfactory to Ben & Jerry’s. The Product Manager
shall be a designated employee of Licensee who shall be available to Ben &

Jerry’s on a reasonable basis during Licensee’s regular business hours. The

- Product Manager shall maintain continuous contact with such Ben & Jerty's

employee as Ben & Jerry's may from time to time designate, and shall be fully
familiar with Ben & Jerrj;'s methods of operation in general and with the
Proprietary Produets in particular, and shall coordinate the perfonmance by
Licenseo of its manufacturing, distribution, retail operations, marketing,
promotional and pmducf support obligations under this Agresment, and shall

promptly respond to aIl of Ben & Ie:rry s both oral and written requests.

20.6.

Licensee shall (a) conduct business in a manner that reflects favorably at all

times on the Proprietary Products, thé Retail Shaps, the Proprietary Marks and

the good name, goodwill and reputation of Ben & JYerry's; (b} avoid deceptive,
migleading or unethical practices that are or might be defrimental to Ben &
Jerry's, the Propretary Prﬂdm.t:*s, the Retail Shops, the P10pn¢tary Marks or

" the public, including, but not limited to, disparagement of Ben & lemmy’s, the
* Products, the Retail Shops, or the Proprietary Marks; (¢) make no false or

misleading representations with regard to Ben & Jerry's, the Proprietary
Products, the Retail Shops, or the Proprietary Marks; {d) not publisk or

employ or cooperaté in the publication or employment of any misleading or

deceptive advertising material: (2) make no representations, warranties or -

gimramies to anyona with fe:spect to the specifications, features or capabilities
of the Products that are inconsistent with any literature distributed by Ben &
Jerry’s, including all warranties and disclaimers contained therein; and {f) not
engage in illegal or deceptiwal trade practices such as bait and switch

techniques or any ather practices proscribed hereunder.
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20.7. Ben & Jerry's acknowledges that, subject to the terms and conditions of this
Agreement, Licensee has the right to use Eha Proprietary Marks in or op
catalogues and display, advertising and promotional materfals (alt such
catalogues and display, advertising and promotional materials incorporating of
the Proprietary Marks referred to. collectively herein as “Promotional
Materials™) for the Products; pmv:‘cﬁd hawgver, that Licensee shall submit
the material Promotional Materials to Ben & Jerry’s for its written approval
prior to any use thereof. Licensee shall procure Ren & Jerry’s am:;rcwal of
material Promotional Materials in two steps: first, when Licensee has put the

- Promotional Materials in rough or story board format, and second, when
Licenses has put the Promotiopal Materials in final form. In each case,
Licensee shall provide Ben & Jerry's with copies of the Promotional Materials
both in English-and in the language in which Licensee proposes o use such |
Promotional Materials. Approval or disapproval shall be at Ben & Jerry’s 50le
discretion, and the use of unapproved Promotional Materials is strictly
prohibited. Ben & Jemy's shall endeavor to provide its approvals or
RO - e m--»m---‘--ch"sappr@val-s-w-ham}mdm'— reasonably- promptiy.—- pmwided,-----h@wéven-f--t=hat‘--‘e1-1;]--- B
Promotional Materials not approved in writing by Ben & Jerry's within ten
(10)-days of Ben & Jerry’s written receipt of Licensee’s request for approvals
shall be deemed disapproved, Printed matter submitted to Ben & Jerry's for
approval hereunder shall be submitted with four (4) additional copies thereof,
If Ben & lerry’s provides Licensee with forms for use in the submission of
Promotional Material approval requests, Licensee shall use the same.
. Licensee acknowledges and agrees that any and all copyright and any cther
ntellectual. property rights in and to advertising and Promotional Malerials
developed by or on behalf of Licensee which bear the Proprietary Marks shall
- be the sole property of Ben & Jerry’s, and Licensee agrees to execute such
documents (and, if necessary, require its indapandx'ent contraétors to execute
. such documents) as may be deemed reasonably necessary by Ben & Jerry's to

give effect to this provision, without any compensation to Licensee.

20.8. Licensee shall not, without Ben & Jerry’s prior written consent (which may be

granted or withheld in Ben & Jerry's sole discretion), sell or otherwise provic[e
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any Prcrd.u‘c:ta for use in fundraisers, sweepstakes or similar activities. All costs
of all advertising and promotions shall be bome by Licensee. Licensee shall
pay to Ben & Jerry’s all out of pocket costs of Ben & Jerry's for the artwork
and copy provided by Ben & Jerry's, '

20.9. Licensee shall not utilize the Promotional Materials or any part thereof in
connection with any products or services other than the Products or solely to
promote [icensee and, without limiting the materiality of any other term of

this Agreement, such use shall be considered a muaterial breach of this

Agreement.

20.10, Licensee shall be solely rcspdnsible for ensuring that all cmﬁpaigﬁ and
marketing materialﬁs (including, without limitation; any Promotonal Materials)
shall comply with all applicable laws and regulations. Ben & Jerry's
authorization of the use or manner of use of any proposed Promotional
Materials hereunder shall not constitute an opinion as the legal appropriateness

or adequacy of such use or manner of use and Liceiisee’s use of the same shall

bé its sole responsibility. T

20.11. Ben & Jerry’s may, in its sole discretion and at its sole expense, contibute
Proprietary Products (including Proprietary Gift Products) to be used for

promotions.

20.12 Licensee specifically acknowledges and agrees that any Website (as defined
below) shall be deemed “advertising” under this Agreement, and w.i[] be
 subject to (among other things) Ben & Jerry’s approval under the provisions of
Section 20,7, As used in this Agréement, the term *“Website” means an
ifiteractive electronic’ F!ocument, series of symbols, or otherwise, that is
contalned in a network of computers linked by communications software. ‘The

term Website includes, but is not limited to, Internet and World Wide Web

home pages. In connection with any Website, Licensee agrees to the

following:
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20.12.1 If required by Ben & Jerry’s, Licensee shall not establish a separate

Website. Ben & Jerry’s shal] have the right, but not the obligation, to -
designate one or more wgb page(s) to describe Licensee and/or the
Licensed Business, such web page(s) to be located within Ben &
lerry’s Website; |

20,122 If Ben & Terry’s gives written approval for Licensee to establish a

separate Website, then each of the following provisions shall apply:

20.12.2.1 Before establishing the Website, Licensee shall submit to

Ben & Jerry’s, for Ben & Jerry’s prior written approval, a
sémple of the proposed Website domain name, format,
visible content (including, but not lmited to, meta tags) in
the form and manner Ben & Jerry’s may reasonably require;

and Licensee shall not use or modify such Website without

. Ben & Jemy’s prior written approval as to such proposed use

or modification.

20.12.2.2 In addition to any other applicable requirements, Licensee

shall comply with Ben & Jerry’s standards and specifications
for Websites as prescribed by Ben & Jerry’s from time to

iime in the Manuals or otherwise in writing,

20.12.2.3 If required by Ben & Jerry's, Licensee shall establish such

hyperlinks to Ben & Jerry’s Website and other Websites, a
Ben & Jerry’s may request in writing. Licensee shall not
establish any hyperlinks to Ben & Jerry’s Website or other
Unilever Websites without obtaining Ben & Jerry’s prior

writtert approval.

20.12.3 Ben & Jetry's may revoke its approval at any time, in writing, and

require that Licensee discontinue operation of a separate Website,
upon which Licensee shall immediately discontinue use of such

separate Website,
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21, Ipsurance
21.1. Licensee shall procure, prior to the commeéncement of any operations under

this Agréemeut, and shall maintain in full force and effect at all times during
the term of this Agreement, at Licensee's expense, an insurance policy or
policies protecting Licensee, and Ben & Jerry's and their respective officers,
directors, partners, agents and employees against any' demand or claim with
respect to personal injury, death or property damage, or any loss, liability, or
expenscs whatsoever arising or occuizing upon or in ‘conmwtion with the
manufacture of the Local Proprietary Products, distribution of the Products, or
the operation of Retail Shops, including, but not limited to, comprehensive
genera] liability insurance, pmperty and casuaity insurance, statutory workers’
compensation insurance, and product liability insurance. Such policy or
‘policies shall be written by a responsible carrer or carriers accaptable 1o Ben
& Jerry's, shall name Ben & Jerry's and their Affiliates as additional insured
parties, and shall provide at least the types and minirium amounts of coverage

-specified in the Manuals and other writings. If the type of insurance coverage

typically obtained by businesses operating in the Letntory that are similar (o
or the same as operation of the business differs from that described in the
Manuals, Licensee miay petition Ben & Jerry’s o deviate from the requirement

. that Licensee purchase such insurance.

21.2. Licensee's obligation to obtain and maintain the policy or policies in the
amounts specified in the Manuals and other writings shall not be limited in
any way by reason of any insurance which may be maintained by Ben &
Jerty’s, nmor shall Licensee's perfmlf‘xnahce: of that obligation relieve it of
liability under the indernnity provisions set forth in Section 28 of this

Agreement, ‘

21.3. Prior to the commencement of any operdtions under this Agreement, and
thereafter op an annual basis, Licensee shall deliver to Ben & Jerry’s,
certificates of insurance (“Certificates of Insurance”) evidencing the proper
types and minimum amounts of coverage for all components of the Licensed

Business. Licenses also shall maintain Certificates of Insurance evidencing
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the proper types and minimum amounts of coverage and fum.iéh a copy to Ben
& Jerry’s.  All Certificates of Insurance shall expressly provide that no less
than thirty (30) days’ prior written notice shall be given to Ben & Jerry's in
the event of material alteration to or cancellation of the coverape’s evidenced

by Certificates of Insurance.

214. Should Licensee fail, for any 1easom, o procure or maintain the insurance
required by this Agreement, as such requirements may be revised by Hen &
Jerry’s in the Manuals or otherwise in writing, Ben & Jerry’s shall have the
right and authority (but not the obligation) to procure such insurance and to
charge the cost of that insurance o Liccmsm, which charges, together with a
reasonable fee for the expenses of Ben & Jerry’s in so acting, shall be payable
by Licensee immediately upon notice. The foregoing remedies shall be in

addition to any other remedies Ben & Jerry's may have,

22, Transfer of Interest in the Licensed Business
22.1. Ben & Jerry's shall have the right to transfer or assign this Agreement and all

v 2O ABY. part-of-jts-rights o obligatons: herein-te-any person- or legal-entity,: -

provided that such assignee agrees tc:: be bound by all of the provisions of this
Agreement, and any designated asmgnm of Ben & Jerry’s shall become solely
responsible for ail obligations of Ben & Jerry's under this Agreement from the
date, of assighment Licmsme shall execute such  documents of
acknowledgement of as~:1gmnent or otherwise, which Ben & Jet‘ry & shall

request with respect to such assignment by Ben & Jerry's.

22.2. Licensee understands and acknowledges that the rights and duties set forth in
this Agreement are personal to Licensee, and that Ben & Jerry’s has granted
this license.in reliance on the business skill, financial capacity, and personal
character of Licensee’s shareholders, Accordingly, Licensee shall not sell,
assign, transfer, convey, pledge, encumber, merge, or give (collectively,
“transfer”) away any rights or obligations under this Agreement, or in all or
substantially all of the assets of the Licensee, wit{mout notifying, and obtaining

the prior written consent of, Ben & Jerry’s. For the purposes of this Section
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22.3.

22.4.

22.2, any direct or indirect change of control of Licensee shail constitute a

transfer of Licensee's rights and obligations under this Agreement.

Licensee shall not grant a security interest in the rights granted by Ben &
Jerry’s hereunder unless the secured party agrees that in the eveat of any
default by Licensee under any documents refated to the security interest, Ben
& Jerry’s shall have the right and option (but not the obligation) to be
substituted as obligor to the secured party and to cure any default of Licensee,
and, in the event Ben & Jerry’s exercises such option, any acceleration of

indebtedness due to Licensee’s default shall be void.

The consent of Ben & Jcrry’s‘ to & ansfer pursuant to this Section 22 shall not

- constitute a waiver of any claims it may have against the transferring party,

nor shall it be a waiver of the right of Ben & Jermry’s to demand exact

compliance with any of the terms of this’ Agreement by the transferor or

transferes.

o 22.5

22.6.

Ben & Jerry’s may require, as a condition of jts consent to a fransfer pursoani

to this Section 22, that the wansferee {and, if the transferee is. other than an
individual, such owners of a beneficial interest in the transferee as Ben &
Jerry's may mquest)‘ enter into a written agreement, in a form satisfactory to
Ben & Jemry’s, assuming and agreeing to discharge all of Licensee's
obligations under this Agreement for the remainder éf the Term; and, if the

wransferee is other than an individual, Ben & Jerry’s may request that such of

the owners of a beneficial interest in the transferee as Ben & Jerry's may

determine, provide a guarantee of the performance of all such obligations in

writing in a form satisfactory to Ben & Jerry's.

"Any Retail Shop which has not been refurbished pursvant to Section 4.2.5 or
Section '15.15 within five (5) years prior to the pmpdsed transfer, shall, ina .

manner satisfactory to Ben & Jerry’s, be refurbished, renovated, andfor

rec@nstructed by mransferee and the transferee shall expend such funds as Ben
& Jerry’s requires in doing so, to conform to the general building design, trade
dress, color schemes, and presentation of the Proprietary Marks to the image
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then current for new or the most recently remodeled Retail Shops within Ben
& Jeiry's retail system (including, without limitation, structural changes,

remodeling, redecoration and modification to existing improvements).

227, The transferee and the transfaree’s managers will, at the transferee’s expense, -
successfully complete the then current Ben & Jerry’s training programs for
operators and managers upon such terms and conditions as Ben & Jerry’s

reasonably may require,

22.8. The Licensee shall pay Ben & Jerry’s a transfer fee in the amount equal to
three percent (3%) of the average annuaj fee for the prior three calendar years
of the Gross Turnover, or the Renewal Fee, whichever is greater at the time of
the transfer. Payments. shall be made in‘ dccordance with Section 12.
However, in the case of a transfer to a business entity owned by Licenses or
Licensee’s current shareholder for the convenience of ownership or any other
reason approved by_ Ben & Jetry's, no such transfer fee shall be required;

provided that such transfer remains subject to Ben & Jerry's prior written

o e GORSEREPUISUARE tO- Secton -22:2-4boves - oo - o n e

229  Licensee shall remain liable for all of the obligations to Ben & Jerry’s in
comnection with the Licensed Business that arose prior to the effective date of
the transfer and shall execute any and al instruments reasonably requested by
Ben & Jerry's to evidence such liability, 'Notwithstancling the foregoing,
Licénse,a shall be permitted to allow Avi Zinger to bring a partner into the
‘L-ilccns&c’i Business by issuing new shares in the Licensee or by Avi Zinger

- selling part of his existing shares in the Licensee, provided that Avi Zinger
refains control of the Licensee and the Licensed Business and SUbjﬂtI)t to all
‘ot,her provisions, of this Agreement, Licensee shall provide Ben & Jerry's
with ninety (90) days’ prior written notice of any intended change in the

- shareholders of the Licensee. Ben & Jerry’s shall be entitled to veto any
spe:cific partmer proposed by the Licensee, if in the sole opimion of Ben &
Jerry’s such a partner would have an adverse effect upon Proprietary Marks or \

- any related Proprietary Information.
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23. anit and Terminaiion
23.1. Licensee shall be in default under this Agreement, and all rights granted to
Licensee herein shall automatically terminate without notice to Licensee, if
Licenses shall become insolvent or make a general assignment for the benefit
" of creditors; if a petition in ba-nkruptcy ig filed by Licensee or such a petition
is filed against and not opposed by Licensm:;'if_ Licensee is adjudicated
bankrupt or insclvent; if a proceeding for the appointment of a receiver of
Licensee or other custodian for Licensee’s business or assets is filed and
consented to by Licensee; if a téceiver or other custodian (permanent or
temporary), or the local equivalent thereof, of Liic&nscﬁ:_’s assets or properiy, or
any part thereof, is appointéd by any court of competent jurisdiction; if
proceedings for a composition with creditors tnder any law of the Territory is
instituted by or against Licensge; if 2 final judgment remains unsatistied or of
record for thirty (30) days or longer; if Licensee is dissolved; if execution is
levied agamst Licénséa's business or property; if suit to foreclose any lien or

mortgage against the equipment used for the manufacture of the Local

Proprisetary Products is instifated against Licensee and not dismissed withtn ™ 77T

thirty (30 days; or if the real or personal pmpérty of the Licensee shall be sold

after levy thereupon by any government official.

232, In addition fo the events described elsewhere in this Agreement upon, or
subsaquent to, the occurrence of any of the following events of default, Ben &
Jerry's ‘may, at its option, terminate this Agreement and all rights granted
hereunder, without affording Licen'ser;: any opportunity to cure the deﬁmlt,
effective immediately upon the proﬁsiou of notice to Licensae (in the manner

provided under Section 30):

- 2321 If Licensee acts, or fails to act, in any manner which is inconsistent
with or contrary to the terms and conditions of the rights granted

hereunder;

23.2.2 If Licensee or any of its owners is convicted of a serious crime, or any

other erime or offense that Ben & Jerry's believes is reasonably likely
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to have an adverse effect on the manufacture of the Local Proprietary
Products and/or distribution of the Proprietary Products or the
operation of the Retail Shops, the Proprietary Marks, the goodwill

associated therewith, or the interest of Ben & Jerry’s therein;

23.2.3 1 a threat or damage to public health or safety results from Licensee’s
manwiacture of the Local Proprietary Products, distribution of the

Froducts or operation of the Retail Shops:

23.2.4 If Licensee's action or inaction, at any tme, results in the loss of the
tight, or forfeitme of the right, to do or Gansact business in the

P Territory;

23.2.5 If Licensee fails to maintain or observe any of the health and sanitation

standards and procedured prescribed by Ben & Jerry's in this

Agréement or‘t_)y Hen & Jerry's in the Quality Assurance Manuals, or
otherwise in writing;

23.2.6 If Licensee permits or assists any Affiliste or any other party to act in
breach of Section 2.1, or if Licensee purports to grant, license or
sublicenise any other person or entity to distribute the Proprietary
Products without assuring quality standards and all other requirements
in violation of Section 1.3, or if Licensee exports Proprietary Products
except in agcordance with, or otherwise 'viol_ates, Section 1.4 or

purports to make any transfer contrary to the terms of Section 22;

23.2.7 If Licensee knowingly maintains false books or records, or knm#ingly
sibmits any false slaternents or rcaparu;‘m Ben & Jerry's;

.23.2.8 I, contrary to the terms of Section 17 and.Se_ction 18, Licensee

discloses, divulges or fails to protect the contents of the Manuals or

other Confidential Information provided to Licensee by Ben & Jerry's;
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23.2.9 If Licensee misuses or makes any unauthorized vse of the Proprietary
Marks or any other identifying characteristics of the Proprietary
Products or files for a mark, ‘in its own name, which relates to any

portion of the rights granted hereunder;

- 23.2.10 If Licensee exercises the rights granted hereunder in a manner that
materially impairs the reputation or goodwill associated with the
Proprietary Marks, Proprietary Products, or the rights of Ben & Jerry's

therein;

23.2.11 If Licensee, after curing a default pursuant to Sections 23.3 oy 23.4,

commits the same default again;

23.2.12 If any purported assignment or transfer is made to any third party
without the prior written consent of Ben & Jerry's contrary to the
terms of Section 22, or if Avi Zinger ceases to conirol or to be actively
involved in the management of Lice:ﬁsec without the prior written

consent of Ben & Jerry’s.

23,3 Upon or subsequent to the occurréncﬂ of any of the following events of
" default, Ben & Jerry’s may, at its option, terminateé this Agreement by giving
- written notice of termination (in the manner set forth under Section 30) stating

the nature of the default to Licensee at least fouﬁceu (14) days prior to the -
effective date of fennjn.ation; provided, however, that Licensee may avoid
términation by immediately initiating a remedy to cure such default, curing it
to the satisfaction of Ben & Jerry's within the fourteen (14) day period. If any
such default is not cured within the specified time, this Agreerient shall
terminate without further notice to Licensee, effective immediately upon the
expiration of the fourteen (14) day period. Defaults which are susceptible of

cure hereunder include the following illustrative events:

23.3.] ¥ Licensee fails, refuses, or neglects promptly to pay any monies
owing to Ben & Jerry's or its Affiliates when due; or
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23.3.2 If Licensee refuses to permit Ben & Jerry's or its representatives to

inspect the facilities used to manufacture the Local Proprietary
Products or distribution of the Products, or the Retail Shops, or the

books, records, or accounts of the Licensed Business upon demand or;

23.3.3 If Licensee fails, refuses, or neglects promptly to submit Certificates of

Insurance to Ben & Jerry’s when due as recuired nnder Section 21.

23.3.4 If Licensee fails to provide Ben & Jerry’s with a Business Plan or fails
to meet the goals of each Business Plan as required under Section 20.2.

23.3.5 If Licensee utilizes the Promotional Materials in breach of Section
20.9,

23.3.6 If the independent board of Ben & J’cn'y s Homemade, Inc.,
determum in its reasonable discretion, th.at the Licensee is violating,

dllutmg or otherwise acting contrary to the integtity of the gssential

clements of the Ben-&.Jerry's brand- name-or-to- the- soial-mission ————

23.4

24.

- priorities established with respect to the business of Ben & Jemy's,

Excépt. as oﬂlerwisa provided in Section 23.1, Section 23.2 and Section 23.3
of thi Agreement, upon any other default by Licensee, Ben & Jerry's may
terminate this Agreement by giving Mittan notice of termination (in the
ménner set forth under Section 30) stating the nature of the dt‘:fﬂult to Licensee

at least thirty (30) days prior to the effective date of termination; provided,

- however, that Licensee may avoid termination by immediately nitiating a

'remedy to cure such default, curing it to the satisfaction of Ben & Jerry's and

by promptly providing proof thereof to Ben & Jerry’s within the thirty (30)
day permd If any such default is not cured within the specified time, this
Agreement shall terminate without further potice to Licensee, effective
immediately upon the expiration of the thirty (30) day period or such longer

period as applicable law may require,

Obligations upon ‘Termination or Expiration
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24.1

24.2

Upon termination or expiration of this Agreement any and all rights granted

hereunder to Licensee shall terminate, and:

Licensee shall immediately cease to manufacture the Local Propristary
Products and/or distribute the Proprietary Products or oﬁrc:rate the Retail
Shaps, and shall not thereafter, directly or indirectly, represent to the public or
holdi itself out (other than a modest and reasonable reference in a resume
provided by Avi Zinger to a potential employer) as a present or former holder
of the rights granted herein in connection with the promeotiion or operation of

any other business.

Licensee shall immediately and permanently cease to use, in any manner
whatsoever, any confidential methods, procedures, and techniques associated
with the rights granted herein; the Proprietary Mark “Ben & Jemry’s”®, and all
other Proprietary Marks and distinetive forms, slogans, signs, symbols, and
devices associated with the manufacture of the Local Proprietary Products

and/or distribution of the Proprietary Products or the operation of the Retail

24.4

“Shops or confusingly similar thereto, In particular, Licensee shall cease 10 use

all signs, marketing materials, displays, stationery, forms, products, and any
other articles which display the Proprietary Marks. Licenses shall promptly
transfer and assign to Ben & Jerry’s, at Ben & Jeﬁ*y’s’ request, all internet or
electrontic network domain names ancifor addresses and any electronically
assessable pages, advertising or other Promutionﬂ Materials in form so that

same may be used or accessed on any electronically assessable network,

Licensee shall take such action as may be necessary to cancel any assumed

name registration or equivalent registration obtained by Licensee which

contains the mark “Ben & Jerry’s”, or any other Proprietary Marks, and

Licensee shall furnish Ben & Jerry's with evidence satisfuctbry-to Ben &
Jerry’s of compliance with this obligation within five (5) days after

termination or expiration of this Agreement.

Licensee agrees, in the event that it continues to operate or subsequently .

begins to operaté any other business, not to use any reproduction, colnterfeit,
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copy, or colorable imitation of any of the Proprictary Marks, either in

| . conneetion with such other business or the promotion thereof, which, in the
sole discretion of Ben & Jemry's, is likely to cause confusion, mistake, or
 deception, or which, in the sole discretion of Ben & Jerry’s, is likely to dilute
the rights of Ben & Jerry's in and to the Proprietary Marks. Licensee further
agrees not to utilize any designation of origin, description, or representation
{including but not lirnited to reference to Ben & Jerty’s, or the Proprietary
Marks) which, in the sole discretion of Ben & Jerry's, suggests or represents a
present or former association or connection with Ben & Jerry’s, or the

Proprietary Marks.

245 Licensee promptly shall pay all sums owing to Ben & Jerry's and its
Adfiliates. In the event of termination for any default of Licenses, such sums
shall include all damages, costs, and e.xpe'n_ses, including reasonable attorney’s
fees, incurred by Ben & Jermy’s as a result of the default and termination,
which obligation shall give rise to and remain, until paid in full, a ljen in favor

of Ben & Jerry's against any and all of the personal property, furnishings,

------------ ~Equipment;-signs;-fixtures;-and-inventory-ewned-by- Licensee-at-the-time-of—
default, and Licensee hereby acknowledges and agrees that Licensee at all
times shall have executed and timely filed all documents necessary in the

Territory to give full effect to the.terms of this Section 24.5,

24.6  Licensee immediately shall deliver to Ben & Jerry’s the Manuals, and alf other
records, correspondence, and instructions containing Confidential Information
relating to the exercise of the rights granted herein (and any translations and/or
copies thereof, regardless of whéther same were made in violation of this

- Agreement), all of which are acknowledged to be the property of Ben &
Jerry's.

. 24.7. Ben & Jerry's shall have the option, to be exercised within thirty (30)
business days after obtaining the approval of the Controller of Restrictive
_ Trade Practices or obtaining an‘ opinion from its legal advisers that such
approval is not necessary, to purchase itself or to desi gnate any other entity to

purchase from Licensee any or all of the supplies and inventory related to the
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4.8

manufacture of the Local Proprietary Products and/or distibution of the
Products, or the operation of the Retajl Shops at fair market value. If the
parties are unable to agtee on fair market value within fifieen (15) days after
termination or éxpiration, Ben & Jerry’s shall appoint 2 qualified appraiser,
such qualified appraiser to be subject to thc:. approval of Licensee, such
approval not 1o be wnreasonably withbeld, and the appraiser shall determine
fair market value within ten (10) days after appointment. Ben & Jerry’s shall
bear the costs of the appraiser. If Ben & Jerry's elects to exercise this option
to purchase, it shall have the right to set off all amounts due from Licensee, if
any, against any expenseés or payment of the purchase price upon exercise of

its option.

Ben & Jerry’s may, subsequent o the termination of this Agreement, exercise
its option to repurchase all or any part of the Licensee’s Proprietary Products
at'landed cost (if applicable) or then prevailing market value, whichever is

less.

24.9

24,10

24.11

in this Apreement.

Neither Ben & Jeiry’s nor Licensee, nor any owner of Licensee, shall make
any public statement, to the media or otlierwise, except to the extent that such

is legally required, whether by virtue of disélosure laws applicable in the

Territory or otherwise.

In the event of termination or non-renewal ‘of this Agreement at the end of the
Initial Term or the Renewal Term, or any sooner termination for any reason,
Ben & Jerry's will be freed and discharged, and Licensee hereby expressly
releases and discharges Ben & Jemry's, of and from any and a!l obligations and
liabilities whatsoever, arising hereunder or in connection with any manner or
thing relating to, or in any manner connected with, the subject matter of this
Agresment. The foregoing right of termination and the additional right of
non-repewal at the end of the stated terms are absolute (such right of non-

renewal being subject only to the rights of the Livensee pursuant to Section

54



' Géase 2:22-cv-01154-KM-JBC  Document 4-2 Filed 03/11/22 Page 150 of 182 PagelD: 309

24.12

25,

. 251
~—hereunder-is-dependent-upon-the- marketing-solicitation;- and-sale—of-the~—-

4.2 with respect to the Renewal Term), and neither Ben & Jerry’s nor the

Licensee will be liable to the other because of termination or non-renewal
hereof (whether with or without cause) for compensation, reimbursement, or
damages on account of the loss of prospective profits on anticipated sales, or

on sccount of expenditures, investments, leases or commitments in connection

with the business or goodwill of Ben & Jerry's or Licerisee, or for ATy Teason

whatsoever. Nothing herein is intended to relieve any party from any
obligation to pay any unpaid balances for Proprietary Products ordered or

shipped hereunder prior to termination or expiration.

‘The termination of this Agreement will ogperate as a cancellation, as of the date
thereof, of all orders that have not been prepared by Ben & Jemry's for
shipment, and thereafter Ben & Jerry's will have no obligation with respect to

orders so cancelled.

Additional Covenants _
Licensee acknowledges and agrees that the success of the riphts granted

25.2

Products. To that end, Licensee shall use best efforts to (1) maximize the sale

of the Proprietary Products in the Territory; and (2) promote the Wholesale |

Disttibution thereof and (3) operate the Retail Shops in the manner prescribed

in the Manuals and (4) implement recommendations froin Ben & Jermry’s.

During the Term. of this Agreement, Licensee and its Affiliates shall not,

directly or indirectly, except as otherwise approved in writing by Ben &

Jerry's:

25.2.1 divert or attempt to divert any present or prospective business or
customer of any Propretary Products to any competitor, by
inducement or otherwise, or do or perform any other act injurious or

prejudicial to the goodwill associated with the Proprietary Marks; or
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25.5

25.6

2522 employ or seek to employ any person who is at that time employed by
Ben & Jerry's, or by any other Licensee of Ben & Jerry’s, or otherwise

encourage any such person to leave his or her employment,

Licensee represents and warrants that (a) it has the right, power and authority
to enter into this Agreement and perform its obligations under this Agreement;

(b} the making of this Agreement by Licensee does not viclate any agresment

‘existing between Licensee and any other person or entity, and throughout the

Term, Licenses shall not make any agreement with any person or entity that is
inconsistent with any of the provisions of this Agreement; (c) Licensee is, and
at all timies during the Term shall be, the holder of all consents necessary for

Licensee to perform its obligatious hereunder; (d) Licensce complies, and at

all time during the Term of this Agreement shall be, the holder of all consents.

necessary for Licensee to perform its obligations hereunder;

Homemade undertakes that doring the Term of this Agreement it wili not

-empiofy‘ or seek to employ any person who is at that time employed by the

26,

26.1.

Licensee, or otherwise encourage any such person (o leave his or her

employment with the Licensee,

License As A Business Entity

Licensee shall comply with the following requirements:

]
L}

26.1.1 Copies of Licensee's govering documents, and any amendments

thereio, mcludmg those documents authorizing L.ntry into this

Agreement, shﬂll be promptly furnished to Ben & Jerry’s.

26.1.2 Licensee shall maintain a current list of all owners of record of
Licenses, including, if applicable, owners of any class of voting
securities or securities convertible into voting securities of Licenses,

and periodically shalf furnish such list to Ben & Jerry’s upon request,

26.1.3 License shall not include in its name or that of any subsidiary or
Affiliate the words “Ben & Jerry's” and to the extent that those words
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‘e &___authomyw or.applicable law, but.in-no.event. shall Licenses-permit.a-tax-sale-or

appear in Licensee’s name as of the date hereof they will be removed

within fourteen (14) days.

27.  Taxes Permits and Indebtedness
27.1. Licensee promptly shall pay when due all taxes levied or asse:éscd, inclucing
unemployment and sales taxes, and all accounts and other indebtedness of
every kind incurred by Licenses in the exercise of the rights grahmd
.hm'cunder. Licensee shall pay to Ben & J«:rz;y‘s an amount equal o any sales
tax, gross receipts tax, or shmilar tax {other than income tax) imposed on Ben
& Jerry's wit;h‘respect to any payments to Ben & Jerry’s required under this
” ‘Agreemgnt, unless the tax is credited against income tax otherwise payable by

Ben & Jerry's,

27.2. In the event of any bona fide dispute s to Licensee’s liability for taxes
assessed or other indebiedness, Licensee may contest the validity or the

amount of the tax or indebtedness in accordance with procedures of the taxing

selzure, or attachment by a creditor, to occur,

27.3. Licensee shall comply with all laws applicuﬁle: to the manufacture of the Local
Proprietary Products, the sale and distribution of the Products in the Territory
and the operation of the Retail Shops within the Territory, and shall timely
obtain any and all permits, lcertiﬁcaws, or licenses necessary for the full and

proper operations of the same.

274. Licensee immediately shall notify Ben & Iar;y’s in wrting of the
commencement of any action, suit, or proceeding, and the issuance of any
order, awé‘?‘rd, or decree of any court, agency, or other govermmental
jnsltruuuantality which may adversely affect the operation or financial

. condition of the Licensee.

28,  Independent Contractor and Indemnification: Consents
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28.1. Licensee is an independent contractor. Ben & Jemry's and Licensec are
completely separate entities and are not fiduciaries, partners, joint vénturers,
or agents of the other in any sense and neither shall have the power to bind the
other. No act or assistance givén by either party to the other pursuant to his

Apresment shall bes construed to alter the relationship.

28.2. During the Tertn of this Agreement, Licenseg shall hold itself out to the public
85 an independent “contractor exercising the rights pranted hereunder.
Licensce agrees to take such action as may be necessary to do so, including
f::xhibiting a notice of that fact in a conspicucus place at of each of the
manufacturing faciliies, Wholesale Distribution Channel facilities and Retail

Shops the content 'of which Ben & Jerry's reserves the right to specify.

28.3. Nothing in this Agreement authorizes Licensee to make any contract,
agreement, warranty, or representation on behalf of Ben & Jerry’s, or to incur
any debt or other obligation in-the name of Ben & Jerry's, and Ben & Jerry's

shall not in any event assume liability for, or be deemed lable heretnder as a

result of any such action, nor shall Ben & Jerry's be liable by reason of any act
or omission of Licensee in its exercise of the rights granfed hérein or for any
claim or judgment arising therefrom against Licensee or Ben & Jerry’s.
Licensee shall indemnify and hold Ben h&. Jerry’s and its Affiliates, their
respective present and future officers, directors, employees and agents
harmless ffmm and against any and all claims, losses, costs, EXPENSES,
liabilities, and damages arising directly or i‘hdirq:cﬂy from, as a result of, or in
connection with, Licensee’s exercise of the rights granted hereunder, as well
as the costs, including attorney’s fees, of the indemnified ﬁarty in defending
against them. Notwithstanding the foregoing, Licensee shall only take action

with Tespect to any claims upon consulting with Ben & Jerry's,
28.4. Except with respéct to a failure under the terms of Section 15.16, under no

circumstances shall either party to this Agreement be liable to the other party

to this Agreement for lost profits or consequential damages.
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28.5

29,
29.1.

29.2.

30,
30.1

--prepargd- at- its--sole- -cost- and--expense, - and--kicenses- shall-- submit-sueh

The parties hereto agree that whenever, pursuant to this Agreerment, Licensee

must obtain the approval or consent of Ben & Jerry's with respect to any

[matter, whether by petition, submission of materials or any other permitted or

required request, such consent or approval is subject to Ben & Jerry’s sole
discretion, unless the Agreement specifically and expressly limits such
discretion with respect to that particular approval or consent right. In additon,

in order to be deered effective, such approval or consent must be in writing.

Government Approvals: Waivers
Licensee shall obtain all approvals, consents, permits and licenses HECessary to

enter into, make enforceable the terms of, or to perform under, this Agreement

- from all government, fiseal, and/or other proper authorities which are required

by the applicable laws and regulations of the Temitory. In obtaining any such

- approval, consent, permit or license, Ben & Jerry’s shall assist Licensce, as

requested, in responding to any inquiry in writing to any govermument or other
proper authority. If, i connmection with any government approval, a

translation of this Agreement is required, Licensee shall have such translation

translation to Ben & Jerry’s for its written approval prior to submission of the
translation to any govcmm&nt' authority. Licensse shall inform Ben & Jemry's
of the status of any application referred to in this Section 29.1, in a ti.].imly
fashion. In the event there exists a difference between any part of this .
Agreement and any trapslation hereof, the terms of this Agreement shall

control.

Ben & Jerry’s makes no warranties or gnarantees upon which Licensee may

rely, and assumes no liability or obligation to Licenses, by providing any

. waiver, approval, consent, or suggestion to Licensee in connection with this

Agreement, or by reason or any neglect, delay, or denial of any request

therefor,

Notices

" Any and all notices required or permitted under this Agreement shall be in
'writﬁxg, in the English language, and shal] be personally delivered, or sent by
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any means that affords the sender evidence of delivery, or of rejected delivery
(including, but not limited to, transmission by telecopier), to the respective

parties at the following addresses unless and until a different address hag been

designated by written notice to the other party

Notjces to Licensee: . American Quality Products Lid,
1 Hameisav Street
Yavne, 70600, Israel
Attention: Avi Zinger

With a copy to Adv. Zvi Chowers
Glusinan, Chowers, Broid & Co.
8 Shau] Hamelech Boulevard
Tal Aviv 64733
Facsimile: 972-3-693-8680

Notices to Ben & Jerry’s:1) Ben & Jerry’s Homemade, Inc.
30 Community Drive, Suite 1

. South Burlington, Vermont 05403
U.5.A.
Facsimile:
Attention: Mr. Stuart M. Wiles
Intematiu}}g}w Markegmg and Sales

And

- 2) Unilever N.V.
Weena 455
Rotterdam, The Netherlands

Facsindle:
Attention: Mr. Stuart M, Wiles

With a copy to Adv. Paul H. Baris
Yigal Amon & Co.
I Azrieli Center
Tel Aviv 67021
Facsimile: 972-3-608-7724

| Any notice by a means that affords the sender evidence of delivery, or rejected
delivery, shall be deemed to have been given at the date and time of receipt or

rejected delivery.

30.2  Without derogating from the above, with respect to all supp'ly and other
operational issnes under this Agreement, other than those pertaining to the
Proprietary Marks, the primary contact on behalf of Ben & Jermry’s shall be
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Homemade, and for all issues pertaining to the Proprietary Marks (e.g.
renewals, inﬁ“ingaman'ts', etc.), the primary contact on behalf of Ben & Jerry’s
shall be Unilever,

31.  Severability and Construction

31.1. If any provision of thisLAgrcement.may be construed in more than one way,
one of which would render the provision illegal or otherwise voidable or
unerforceable, such provision shall have the meaning which renders it valid
emd enforceable. The language of each prov;s:on of this Agreement shall be
const:med according to its fair meaning and not st:uctly against any party. If
any change in the law, excluding any new arder or change to any order issued
by the Controller of Restrictive Trade Practices to the extent such new order or-
change are initiated by Ben & Jerry’s or its Affiliates, has a material effect on
the commercial basis or working of this Agreement, or if this Agreement, in
whole or in part, is declared by any competent authority to be illegal, invalid,

or otherwise unenforceable, the parties shall éndeavor to negotiate, in good

S — e mumerf21tH,-amendments. which as- far-as. practicable give effect. to.the. intentions-as
expressed herein. If, in the masmﬁabla opinton of either party, the scope of
such amendments following such negotiations would destroy the commercial
value of this Agreement to. that party, such party may terminate this

. Agreement by giving prior reasonable written notice to the other party.

31.2.  Any provision or covenant in this Agreement which expressly or by it nature
Imposes obligations beyond the expiration, fermination, or assignment of this
- Agreement (regardless of cause for termination), shall survive such expiration

or termination.

31.30 FExcept .as expressly provided to the contrary herein, nothing in this Agresment
is intended, nor shall be deemed, to confer upon any person or legal cnﬁty
other than Licensee and Ben & Jeri'y’_s, and the officers, directors,
shareholders, agents, and employees of Ben & Jerry’s, and such successors
and assigns of Ben & Jérry's as may be contemplated by Section 22, uny

rights or remedies under or by reason of this Agreemen.
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32.
32.1

32.2

32.3

Pl

Applicable Law

This Agreement and atly disputes arising under or related thereto (whether for

breach of contract, tortious conduct or otherwise) shall b¢ governed and .

construed in accordance with the laws of the State of New York, without

reference to its conflicts of law principles.

Except as otherwise provided herein, upon written demand of either party, any

‘claim or controversy concerning the subject matter hereof shall be submitted

to arbitration pursuant to the then prevailing American Arbitration Association
rules (the “Rules™) before a single arbitrator chosen by the parties, but if the

parties cannot agree on an arbitrator, then the arbitrator shall be chosen as

provided in the Rules.

The arbitration proceeding shall be held at an office of the American

 Arbitration Association in the City of New York, U.8.A. or in such other city

as the parties may agree upon at the time arbitration is requested, and the

L]

324,

paries hereby Waive all GuesHORs of personal jurisdichon and venus for the

purpose of carrying out this Section. The pxgceédings and all doduments
submitted in connection therewith shall be in the English language. The

" arbirator’s fee shall be bome equally by the parties. All other costs and

expenses of the arbitration shall be borne as the arbitrator may determine, -

Subject to the provisions of Section 28.4, the parties hereby agree that the
arbitrator may make any award or awards or enter such orders, including an

injunction or specific performance as may be deemed appropriate by the

arhitrator, but shall have no awthority to award punitive or exgmplary

damages.

Ben & 'J&ny"s and Licensee hereby waive arty right to or claim of any punitive
or exemplary damages, each against the other, and agree that, in the event ot‘&
dispute between them each Sh_all be limited to the recovery of actual damages
sustained. Such award or awards shall be the sole and exclusive remedy
between thé parties hereto regarding any claims, counter-claims, issues, or

‘accounting presented to the arbitrator, except nothing herein shall be deemed
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'
,

to bar either party’s right to obtain injunctive relief against conduct or
threatened conduct that will cause it loss of damage. A decision of the
arbitrator shall have no collateral estoppel effect with respect to any person or
entity not a party to the arbitration proceeding. Al awards shall be paid
PI‘C)J."lTlpﬂy in U.S. dollars, free of any tax, deduction, or offset, and any costs,
fees, or taxes incident to enforcing the award shall, to the maximum extent |
permitted by léw. be charged against the party resisting such enforcement.
Judgment on the award may be entered by either party in any court of
competent jurisdiction. The award shall include interest from the date of any
damages incurred for breach or other violation of the contract, and from the
. date of the award until paid in full, at a rate to be fixed by the arbitrator, but in
.. o event less than twelve percent (12%), or the highest rate permitted by
| applicable U.8. law, whichever is less. Any a:rbil;raﬁon proceeding shal] be
| limnited to controversies between Ben & Jerry’s and Licensee, and shall not be

expanded to include any other parties.

32.5. Nothing contained in this Apgreement shall bar Ben & Jerry’s right to seek

‘inj.mrmtiMeﬁm1it:f_with@utwﬂm-pGsti-ngwaﬂa-ny-band Or-secuHly-t0-obtain-the entry

of temporary and permanent injunctions and orders of specific pu‘fmnnance
enforeing the prov:smn of this Agrecmem relating to Licensee’s: (i) use of the
Proprietary Marks; (i) obligations upon termination or expiration of thig
~ Agreement; (iii) assignment or proposed assignment of the rights granted
herein, this Agrcmnent or any ownership interest 111 Llco.,mae or (1v) actions
covered by the provisions of Sections 13, 15, 16 ar 27. Beu & Jerry's and
Licensee may each seek injunctive relief to prohibit any act or omission by the
other, or the directors, employees of the other, that constitules a violation of
any applicable law, or is dishonest or rmsleadmg to customers or to the public.
Ben & Jerry’s also shall be able to seek injunctive relief to prohibit any act or
omission by Licensee or its directors or employees which may impair the
goodwill associated with the Proprietary Marks. Any party to the arbitration
to which relief is granted pursuant to this Section 32.5 shall be entitled to
collect from the ather party all costs and reasonable attorneys’ fees incurred in

obtaining such relief.
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33. Acknowledoments _
Licensee acknowledges that it has conducted an independent investigation of

the rights granted herein, and recdgxﬁms that the business contemplated by
this Agreement involves business risks and that its success will be largaly
dependent upon the ability of Licensee’s owner as an independent business
" person. Ben & Jerry's expressly disclaims the making of, and Licensee
acknowledges that it has not received, any warranty or guarantee, eXpPress or
implied, as to the potential volume, profits, or success of the busingss venture

contempiated by this Agreement.

3,  Force Majeure ,
Neither party shall be deemed in default hereunder, nor shall it hold the other

- party responsible for, any cessation, interruption or delay in the performance

of its obligations hereunder other than an obligation to pay money due
hemﬂndﬁr, diie to causes beyond its.reasonable control including, but not
limited to: earthquake; flood; fire; storm or other natural disaster; epidemie;

accident; explosion; casualty; acts of God; lockout; strike; labor controversy or

threat thereof; riot; insurrection; civil disturbance or commotion; boycott;
disruption of the j;mblic: mm‘kets; war ot amwd conflict (whether or aot
officially declared); sabotage; act of a public ene'my'; Embargn; delay of a
common cartier: the inability to obtain sufficient materiai, sﬁpplics, Jabor,
transportation power or qt;he.r essential commodity or service required in the
“conduct of its business;‘ or any chfihgé. in or the adoptioﬁ of anyllaw,
grdinance, .ﬁlIe, regulation, order, judgme:nt',' or decree; pi"ovidf:d that the party
m]yimg'upon this Section 34 shall (a)‘give the other party written notice
thereof promptly and, in any event, within five (5) days of disdnvery thereof
and (b) shall take all steps reasonably n&g:é:ssary under the ‘eircumstances. to

mitigate the-effects of the force majenre upon which such notice is based.

35, No Third Party Beneficiaries
thhing in this Agreement is intended or shall be construed to give any
person, other than the parties hereto, any legal or equitable right, remedy or

claim under or in respect of this Agreement or any provision contzined herein, |
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L
*

D= DG AERE -G e -partu. By pagoan o =¥

Agrémm QL any portion of this Agreement.

This Agreement supersedes ™y prior Agreement between the parties and/or
their Affiliafes, To the extent any diStrepancies exist between the terms of
any provision of this Agreement and Section 201 he Outling of Terms, the

terms of this Agreement shall prevail. This Agreement migy-he executed in

fectine ne of the dats pyves Thy Licaimed,

BEN & JERRY’S HOMEMADE, INC,

By: | MMLLQM

Title: Cko
Date: Qv ﬁ’ﬂ.‘&bolf'

T UNILEVER'N.V 2 u____y
d ' . . ‘,;{\ o M Py
S DY waF ‘ j -~

By: o insy F

Title: . OFRrnny & .
Date: /7{\.‘:'#:"../;#/_&2,9‘;9.- ﬂﬁ‘{ﬂ:"d}'{d’i’ &t 3

By: : ‘
Title: _PRECDup T
Date: 34# o , Jroth
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April 16, 2014
Dear Mr. Hage and VTJP Members,

We have sat at the table with you to discuss your concerns. We have read your letters. We understand
your point of view. We understand that there is an incredibly painful conflict in the Middle East. We
recognize that there are people who are suffering on both sides.

We have invested much time and effort to learn more. We’ve had leadership and Board members visit
the Middle East to experience, first hand, what’s happening there. We’ve had visitors here from both
sides of the conflict to hear and understand their points of view on what’s happening in the region. We
have been honest with you from the start of our discussions that the license agreement we have in
Israel is not a profit generator, and any amount that we earn in royalties will be invested in programs
that promote peace through constructive business activities in the region.

We've also taken a deeper look at everything our Licensee does in Israel. How he runs his business and
works to serve Ben & Jerry’s Mission and Values. We are confident that our Licensee in Israel is
operating his business in a responsible and appropriate way. We are working to build the constructive
business relationships that can create positive outcomes such as sourcing Fairtrade-certified ingredients
from local farmers.

During our visit we connected with farmers from the Canaan Fair Trade organization. We were deeply
moved by Canaan’s commitment to working with small-holder farmers. Through that interaction and
others, we learned more about their everyday struggles and the importance of our sourcing
relationships to help open up their access to and success in global markets.

Contemplating the complexities and the day-to-day realities, we had a discussion about what is the right
thing for us to do at this time. We are certain that supporting Canaan Fair Trade farmers and expanding
their opportunities in the global marketplace is important, meaningful work. It provides economic
opportunity, gets their story out and encourages others to connect. Their stories are powerful examples
of human strength and resilience.

We believe we have taken unprecedented steps to understand what our role is in this instance. We
believe that the most powerful thing we can do is to use our business to open up constructive steps that
create positive opportunities. The farmers we met affirmed this to us. We believe this is the most
meaningful path for Ben & Jerry’s at this time.

Sincerely,

Rob Michalak,

Rob Michalak
Global Director of Social Mission
Ben & Jerry’s
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FIRST AMENDMENT TO LICENSE AGREEMENT

THIS FIRST AMENDMENT TO LICENSE AGREEMENT (“Amendment”) is made this
1%t day of October, 2020 between AMERICAN QUALITY PRODUCTS LTD. (“Licensee™), on
the one hand, and BEN AND JERRY’S HOMEMADE, INC. AND UNILEVER N.V.
(collectively, “Ben and Jerry’s”), on the other.

WHEREAS, Licensee and Ben and Jerry’s are parties to that certain License Agreement
dated January 2004 (the “Agreement”); and

WHEREAS, Licensee and Ben and Jerry’s wish to amend the Agreement as set forth herein.

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties agree as follows:

1. Recitals; Definitions. The foregoing recitals are true and correct and are
incorporated herein as part of the agreement of the parties. Any word or term with an initial
capital letter as used herein shall have the meaning given to it in this Amendment or if not so
defined herein shall have the meaning given to it in the Agreement.

2. Definitions. The definition of the term “Territory” is hereby amended and
restated in its entirety as follows:

“Territory — The State of Israel.”

3. Ratification. Except as hereinabove amended, all of the terms, covenants and
conditions of the Agreement shall remain in full force and effect, are hereby ratified and
confirmed.

[Signature page follows]
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DocuSigned by:

%ﬁjf —

ARt McCarthy
CEO

EDocuSigned by:
08228AC55510468...
att Closé
EVP
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July 19, 2021

American Quality Products Ltd.
| Hameisav Street

Yavne, 70600, Israel
Attention: Avi Zinger

Dear Avi:

This letter serves as Ben & Jerry’s formal notification to American Quality Products Ltd.
(“AQP”) that Ben & Jerry’s has decided it will let the License Agreement, dated January
2004, between AQP and Ben & Jerry’s expire on December 31, 2022.

Ben & Jerry’s continues to explore its options regarding future business opportunities in
Israel. In the meantime, our commitment to AQP and our business relationship remains
a priority for Ben & Jerry’s until the expiration of the License Agreement.

We understand you are disappointed with our decision. Ben & Jerry’s remains grateful
to you and your team for all of your hard work and dedication to our brand and our
business relationship.

Very truly yours,
%/j/f;>

Matthew McCarthy
CEO, Ben & Jerry’s
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Ben & Jerry’s Will End Sales of Our Ice
Cream in the Occupied Palestinian
Territory

July 19, 2021

We believe it is inconsistent with our values for Ben & Jerry’s ice cream to be sold
in the Occupied Palestinian Territory (OPT). We also hear and recognize the
concerns shared with us by our fans and trusted partners.

We have a longstanding partnership with our licensee, who manufactures Ben &
Jerry’s ice cream in Israel and distributes it in the region. We have been working
to change this, and so we have informed our licensee that we will not renew the
license agreement when it expires at the end of next year.

Although Ben & Jerry’s will no longer be sold in the OPT, we will stay in Israel
through a different arrangement. We will share an update on this as soon as we’re
ready.

FAQs

You say this isn’t “consistent with your values.”
What do you mean?

What do you consider to be the OPT?

Why are you waiting until next year to remove your
products from the OPT?

https://www.benjerry.com/about-us/media-center/opt-statement 1/3
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Are you exiting Israel? Are you boycotting Israel? Is
this part of the Boycott, Divestment, Sanctions
(BDS) movement?

Ben & Jerry’s is being accused of antisemitism.
What is your response?

Where else in the world do you sell your ice
cream?

Back To Top

Connect
with Us

How can we help
you?

Select

It's Like
Dessert For
Your Inbox

https://www.benjerry.com/about-us/media-center/opt-statement 2/3
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Sign Up For Our Email
Newsletter & Get The Inside
Scoop!

address@email.com SUBSCRIBE

"hOOOo

Also of Interest
2015 Social & Environmental Assessment Report

10 Ben & Jerry’s Myths, Debunked (Or Confirmed)
Scoop Shops & Gatering Near Me

Contact Us

Franchise

Press

Jobs

Terms of Use

Privacy Notice

Sitemap

Accessibility

> AdChoices-Do Not Sell

© 2021 Ben & Jerry's Homemade, Inc. This website is directed only to U.S. consumers for products and services of
Ben & Jerry's Homemade, Inc. This website is not directed to consumers outside of the U.S.

https://www.benjerry.com/about-us/media-center/opt-statement 3/3
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NO PLEDGE TO STAY IN ISRAEL IN BEN & JERRY'S BOARD STATEMENT

Ben & Jerry's board in dispute with owners
Unilever over remaining in Israel

As ice cream giant declares settlement boycott, Unilever vows brand will stay in Israel; but B&J chairman says this
wasn't agreed on and owners had no authority to make promise

By TOI STAFF
20 July 2021, 2:08 am

In this file photo taken on May 19, 2021 Ben and Jerry's ice cream is stored in a cooler at an event where founders Jerry Greenfield and Ben Cohen gave away ice cream to bring
attention to police reform at the US Supreme Court in Washington, DC. (Photo by Kevin Dietsch / GETTY IMAGES NORTH AMERICA / AFP)

A statement Monday by Ben & Jerry’s that it will no longer distribute its products in the “Occupied Palestinian
Territory” but will remain in Israel was released by the company’s owner, Unilever, without consulting with the ice
cream maker’s board — which had intended to put out a different statement that made no mention of committing to
continue doing business with the Jewish state, Ben & Jerry’s chairman Anuradha Mittal told NBC News.

While many companies and countries have differentiated between Israel and its settlements in the West Bank, a
complete boycott of Israel by a major Western company has been almost unheard-of in recent years.

Mittal said the board had been pushing for years to stop selling its products in settlements and intended to release a
different statement from the one Unilever put out. NBC, which reviewed the intended statement, said it made no
mention of remaining in Israel and focused on Ben & Jerry’s commitment to social justice causes.

Mittal did not rule out the company doing business in Israel in the future with a different distributor but said such a

decision would have to be agreed upon by the board and that Unilever had no right to make the commitment on
behalf of Ben & Jerry’s.

https://www.timesofisrael.com/ben-jerrys-board-in-dispute-with-owners-unilever-over-complete-israel-pullout/ 1/5
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Mittal accused Unilever, the European consumer-product giant that bought Ben & Jerry’s in 2000, of violating the
purchase agreement that allowed the company to maintain control over its social mission, brand integrity and
policies and implied that the decision to ignore the will of the board was racist and sexist.

Get The Times of Israel's Daily Edition

. . . Your email GETIT
by email and never miss our top stories

By signing up, you agree to the terms

“I am saddened by the deceit of it,” Mittal told NBC News. “This is not about Israel; it is about the violation of the
acquisition agreement that maintained the soul of the company,” Mittal said. “I can’t stop thinking that this is what
happens when you have a board with all women and people of color who have been pushing to do the right thing.”

“The statement released by Ben & Jerry’s regarding its operation
in Israel and the Occupied Palestinian Territory (the OPT) does
not reflect the position of the independent board, nor was it
approved by the independent board,” said the board in a separate
statement to NBC. “By taking a position and publishing a
statement without the approval of the independent board on an
issue directly related to Ben & Jerry’s social mission and brand
integrity, Unilever and its CEO at Ben & Jerry’s are in violation
of the spirit and the letter of the acquisition agreement.”
Anuradha Mittal (Courtesy)
Mittal also said that the board had passed a resolution to end
sales of Ben & Jerry’s products in Israeli settlements last July,
but that the company’s CEO Matthew McCarthy, appointed by Unilever in 2018, “never operationalized it.”

“They are trying to destroy the soul of the company,” Mittal said. “We want this company to be led by values and not
be dictated by the parent company.”

Unilever, which has a very large presence in Israel, later released a separate statement expressing its commitment to
its presence in Israel. It did not mention the dispute with the Ben & Jerry’s board.

“The Israeli-Palestinian conflict is a very complex and sensitive situation. As a global company, Unilever’s brands are
available in more than 190 countries and in all of them, our priority is to serve consumers with essential products
that contribute to their health, wellbeing and enjoyment,” Unilever said. “We remain fully committed to our presence
in Israel, where we have invested in our people, brands and business for several decades.”

In this Thursday, March 15, 2018 file photo, the logo for Unilever appears above a trading post on the floor of the New York Stock Exchange. (AP Photo/Richard Drew, file)

“Ben & Jerry’s was acquired by Unilever in 2000. As part of the acquisition agreement, we have always recognized the
right of the brand and its independent Board to take decisions about its social mission. We also welcome the fact that

https://www.timesofisrael.com/ben-jerrys-board-in-dispute-with-owners-unilever-over-complete-israel-pullout/ 2/5



3111722, CaseM2:22-cV-01154-KMed B GrryBoeid m espiid vwth dril@sl BlddARPrenfdiaigen 1861 0f k8 d2 aigeded: 339

Ben & Jerry’s will stay in Israel,” Unilever said.

The original statement put out by Unilever on behalf of Ben & Jerry said: “We believe it is inconsistent with our
values for Ben & Jerry’s ice cream to be sold in the Occupied Palestinian Territory (OPT). We also hear and recognize
the concerns shared with us by our fans and trusted partners.”

“We have a longstanding partnership with our licensee, who manufactures Ben & Jerry’s ice cream in Israel and
distributes it in the region. We have been working to change this, and so we have informed our licensee that we will
not renew the license agreement when it expires at the end of next year,” it said.

However, the company said, it would continue to supply its ice cream inside Israel, albeit through a different
distributor.

“Although Ben & Jerry’s will no longer be sold in the OPT, we will stay in Israel through a different arrangement. We
will share an update on this as soon as we’re ready,” the statement added.

Israel captured the West Bank from Jordan in the 1967 Six Day War, and today, more than 400,000 Israeli settlers live
there. Most of the international community considers the settlements illegal and an impediment to the creation of an
independent Palestinian state. Israel sees the territory as disputed and says the fate of the settlements must be
resolved in peace negotiations with the Palestinians.

It was not immediately clear if the boycott also applied to East Jerusalem. Israel annexed East Jerusalem, including
the Old City and its holy sites, and considers the whole city the undivided capital of the Jewish state. The Palestinians
claim the eastern part as the capital of a future state, and the international community sees Israeli neighborhoods

there as settlements, a designation Israel disputes.

Ben & Jerry’s current Israel distributor condemned the ice cream company’s decision to drop its licensing agreement.

https://www.timesofisrael.com/ben-jerrys-board-in-dispute-with-owners-unilever-over-complete-israel-pullout/ 3/5
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In this March 23, 2010 file photo ice cream moves along the production line at Ben & Jerry's Homemade Ice Cream, in Waterbury, Vt. (AP Photo/Toby Talbot, File)

“The decision is entirely unacceptable. Ben & Jerry’s International decided not to renew their agreement with us in a
year and a half, after we refused their demand to stop distribution throughout Israel,” it said. “We urge the Israeli
government and consumers — don’t let them boycott Israel.”

“Keep ice cream out of politics,” it added.

The distributor, which has produced special flavors for Jewish holidays, such as haroset for Passover and Israeli
election-themed flavors, urged Israelis to buy locally produced ice cream instead.

Prime Minister Naftali Bennett released a statement saying that the decision was a mistake.

“Ben & Jerry’s decided to brand itself as anti-Israel ice cream,” said Bennett. “This is a moral mistake and I believe it
will turn out to be a business mistake as well.”

“The boycott against Israel... reflects that they have totally lost their way. The boycott doesn’t work and won’t work
and we will fight it with all our might,” the prime minister added.

Foreign Minister Yair Lapid also condemned Ben & Jerry’s’ decision, calling it “a disgraceful capitulation to
antisemitism, to BDS [the Boycott, Divestment and Sanctions movement against Israel], to all that is evil in the anti-

Israeli and anti-Jewish discourse.”

The foreign minister said he would ask the over 30 US states with anti-BDS laws to implement them against Ben &
Jerry’s in retaliation. The laws require states to divest from companies that boycott Israel.

“We won’t be silent,” he insisted.

Opposition leader Benjamin Netanyahu also weighed in. “Now we Israelis know which ice cream NOT to buy,” he
wrote on Twitter.

https://www.timesofisrael.com/ben-jerrys-board-in-dispute-with-owners-unilever-over-complete-israel-pullout/ 4/5
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Ben & Jerry’s statement did not explicitly identify the concerns that led to the decision, but last month, a group
called Vermonters for Justice in Palestine called on the company to “end complicity in Israel’s occupation and abuses
of Palestinian human rights.”

“How much longer will Ben & Jerry’s permit its Israeli-manufactured ice cream to be sold in Jewish-only settlements
while Palestinian land is being confiscated, Palestinian homes are being destroyed, and Palestinian families in
neighborhoods like Sheik Jarrah are facing eviction to make way for Jewish settlers?” the organization’s lan Stokes
said in a June 10 news release.

In a Monday statement, the organization said Ben & Jerry’s actions did not go far enough.

“By maintaining a presence in Israel, Ben & Jerry’s continues to be complicit in the killing, imprisonment and
dispossession of Palestinian people and the flaunting of international law,” said the Vermont group’s Kathy Shapiro.

Ben & Jerrys ‘Pecan Resist’ ice-cream launched October 2018. (Ben & Jerrys)

Founded in Vermont in 1978, but currently owned by consumer goods conglomerate Unilever, Ben & Jerry’s has not
shied away from social causes. While many businesses tread lightly in politics for fear of alienating customers, the ice
cream maker has taken the opposite approach, often espousing progressive causes.

Ben & Jerry’s took a stand against what it called the Trump administration’s regressive policies by rebranding one of
its flavors Pecan Resist in 2018, ahead of midterm elections.

The company said Pecan Resist celebrated activists who were resisting oppression, harmful environmental practices
and injustice. As part of the campaign, Ben & Jerry’s said it was giving $25,000 each to four activist entities.

The Associated Press contributed to this report.
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